United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





For tfto 

i ‘'strict of Firruit 


No. 11849 



AUG 



A). / 

C'L' 


Winitti* States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 




United States of America, appellant 

v. 

Owen Laitimore, 



APPEAL FROM TEE EXITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOB APPELLANT AND JOINT APPENDIX 


LEO A. ROVER, 

United States Attorney, 
JOHN W. JACKSON, 

Special Assistant to the Attorney General, 

C. GEORGE ANASTOS, 

JOHN EL DAVITT, 

GEORGE J. DONEGAN, 
EDWARD F. HUMMER, 

Attorneys, 

Department of Justice. 











STATEMENT OF QUESTIONS PRESENTED 

1. Whether such mental states as knowledge, opinion, and 
belief may be the subject matter of perjury. 

2. Whether on a motion to dismiss prior to trial, the Court 
had a right to consider the meaning or lack of meaning in the 
phrase “sympathizer or any other kind of promoter of Com¬ 
munism or Communist interests” appearing in count one of 
the indictment, and to dismiss this count as being in essence 
not susceptible of proof. 

3. Whether the court had a right, prior to trial, to consider 
the meaning or lack thereof of the words “know” and “knew” 
appearing in counts three and jour of the indictment. 

4. Whether count one of the indictment herein, which charges 
that the defendant perjured himself when he said under oath 
he “had never been a sympathizer or any other kind of pro¬ 
moter of Communism or Communist interests” is violative of 
the First Amendment as restricting freedom of belief and 
expression. 

5. W T hether the said first count, which quotes specifically the 
language of the defendant, is violative of the Sixth Amend¬ 
ment in that it fails to meet the “test of definiteness” required 
by the Sixth Amendment and Rule 7 (c) of the Federal Rules 
of Criminal Procedure. 

6. Whether count three of the indictment, which charges 
that the defendant perjured himself when he said that he 
did not know that “Asiaticus” was a Communist, is violative 
of First and Sixth Amendments and Rule 7 (c) of the Federal 
Rules of Criminal Procedure, for the same reasons set out in 
Paragraphs 3, 4, and 5 above. 

7. Whether count jour of the indictment, which charges that 
the defendant perjured himself when he said that he had not 
when editor of “Pacific Affairs” published articles (other than 
Russian contributions) by persons whom he knew to be Com¬ 
munists, is violative of the First and Sixth Amendments, and 


26847ft— 53- 


1 


(I) 



Rule 7 (c) of the Federal Rules of Criminal Procedure for the 
same reasons set out in Paragraphs 3, 4, and 5 above. 

8. Whether count seven of the indictment, which charges 
that the defendant perjured himself when he denied that he 
and persons in his party had made prearrangements with the 
Communist Party in order to get into Yenan, China, head¬ 
quarters of the Chinese Communist Government, is violative 
of the Sixth Amendment or Rule 7 (c) of the Federal Rules of 
Criminal Procedure as being inconsistent and indefinite, con¬ 
taining a fatal variance, inasmuch as count seven concludes: 

4. That the aforesaid testimony of said defendant as 
he then and there well knew and believed, was untrue, 
in that before being received at Communist Headquar¬ 
ters in Yenan, said defendant and persons in his party 
had made prearrangements with the Communist au¬ 
thorities. 
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JURISDICTIONAL STATEMENT 

This is an appeal by the United States from an order, entered 
May 2, 1953, of the United States District Court for the Dis¬ 
trict of Columbia granting in part the Appellee’s Motion to 
Dismiss the indictment (App. 34). 

Notice of appeal was filed on May 14, 1953 (App. 35). 

Jurisdiction of this Court is invoked under 18 U. S. C. A. 
3731, which provides, in part: 

An appeal may be taken by and on behalf of the 
United States from the district court to a court of 
appeals in all criminal cases in the following instances: 
From a decision or judgment setting aside, or dismiss¬ 
ing any indictment or information, or any count thereof 
except where a direct appeal to the Supreme Court of 
the United States is provided by this section. 


(i) 
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STATEMENT OF CASE 

By Resolution 366 of the 81st Congress, the Internal Security 
Subcommittee of the Senate Judiciary Committee was em¬ 
powered on December 21, 1950, to make an investigation of: 

1. The administration, operation, and enforcement 
of the Internal Security Act of 1950; 

2. The administration, operation, and enforcement 
of other laws relating to espionage, sabotage, and the 
protection of the internal security of the United States, 
and 

3. The extent, nature, and effects of subversive activ¬ 
ities in the United States, its territories, and possessions, 
including but not limited to espionage, sabotage, and 
infiltration by persons who are or may be under the 
domination of the foreign government or organizations 
controlling the world Communist movement or any 
other movement seeking to overthrow the Government 
of the United States by force and violence. 

Acting under its authority, the Internal Security Subcom¬ 
mittee concerned itself with the extent to which subversive 
forces may have influenced or sought to influence the formu¬ 
lation and execution of United States Far Eastern policy. It 
commenced its inquiry to ascertain the extent to which the 
Institute of Pacific Relations had been infiltrated and influ¬ 
enced by Communists and their sympathizers and the extent 
to which these persons, acting through the Institute of Pacific 
Relations, had exerted influence on the United States Far 
Eastern policy from positions they secured in the United States 
Government. 

In the course of its investigation, Owen Lattimore, an im¬ 
portant individual in the Institute of Pacific Relations, a 
former editor of one of its official publications, “Pacific Affairs,” 
and a former official of the United States Government, testified 
before the subcommittee on matters pertinent to the inquiry. 
Appearing first in executive session on July 13, 1951, he later 
voluntarily testified in open session, beginning February 26, 
1952. 


After analyzing his testimony and giving due consideration 
to its own separate investigation, the Department of Justice 
presented the case to a Federal Grand Jury in the District of 
Columbia. 

On December 16,1952, a Federal Grand Jury for the District 
of Columbia returned a seven-count indictment against the 
defendant, Ow’en Lattimore, under the District of Columbia 
perjury statute, 22 D. C. Code, 2501. These counts charge 
that the defendant, while under oath to testify truly, did will¬ 
fully and knowingly testify falsely before the Senate Internal 
Security Subcommittee. 

The indictment recites in part: 

* * * the said Senate Subcommittee, inquiring as 
aforesaid, was conducting a study and investigation of 
the administration, operation, and enforcement of laws 
relating to espionage, sabotage, and the protection of 
the internal security of the United States, and of the 
extent, nature, and effects of subversive activities in the 
United States including but not limited to the extent 
to which the Institute of Pacific Relations was infil¬ 
trated and influenced or controlled by agents of the 
Communist world movement; the extent to which these 
agents and their sympathizers 'worked through the In¬ 
stitute into the United States Government to the point 
where they exerted influence on the United States Far 
Eastern policy, and the extent to which they still exert 
such influence; and the extent to which such agents 
and their sympathizers misled American public opinion, 
particularly with regard to Far Eastern policy. 

That it was material to the study and investigation 
to ascertain the extent to which the Institute of Pacific 
Relations had been infiltrated and influenced by agents 
of the Communist world movement and their sympa¬ 
thizers and the extent to which any of these persons 
had exerted influence on United States Far Eastern 
policy from posts they secured in the United States 
Government, or had influenced American public opinion 
with reference to said policy; and what participation 
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in or knowledge of any such situation described above 
was had by Owen Lattimore, who had been an important 
figure in the Institute of Pacific Relations, and editor 
of one of its official publications, “Pacific Affairs,” and 
who had been an official of the United States Govern¬ 
ment; and it was further material to ascertain whether 
Lattimore himself had been a promoter of Communism 
or Communist interests. 

The indictment charged, in brief, that the defendant per¬ 
jured himself as to material matter when he testified: 

(Count one) that he had never been a sympathizer or 
any other kind of promoter of Communism or commu¬ 
nist interests; 

(Count two) that he had not been told that Ch’ao- 
ting Chi was a Communist; 

(Count three) that he did not know in the late 1930’s 
that “Asiaticus” was a Communist; 

(Count four) that when he was editor of “Pacific 
Affairs” he did not publish articles (other than Russian 
contributions) by persons whom he knew to be Com¬ 
munists; 

(Count five) that he had a luncheon conference with 
the Soviet Ambassador to the United States, Constan¬ 
tine Oumansky, after the Hitler invasion of the Soviet 
Union on June 22, 1941 ; 

(Count six) that he did not at the request of Lauch- 
lin Currie take care of Currie’s mail at the White House 
while Currie was away; 

(Count seven) in referring to defendant’s visit to 
Chinese Communist Headquarters at Yenan, China, that 
neither he nor anyone in his party made “any pre- 
arrangements with the Communist Party in order to get 
in.” 

After pleading not guilty, the defendant filed ten motions, 
including the motion to dismiss all seven counts of the indict¬ 
ment. Following oral arguments on the motions, the court 
granted in part defendant’s motion for a bill of particulars 
(App. 32-34), ordered the case set down for trial on October 6, 



1953, and dismissed counts one, three, four, and seven of the 
indictment (App. 34). 1 

STATUTES, RESOLUTIONS AND RULES INVOLVED 

1. District of Columbia Perjury Statute (22 D. C. Code, 
Sec. 2501 (1951 Ed.), 31 Stat. 1329, ch. 854, Sec. 858): 

Every person who, having taken an oath or affirma¬ 
tion before a competent tribunal, officer, or person, in 
any case in which the law authorized such oath or 
affirmation to be administered, that he will testify, 
declare, depose, or certify truly, or that any written 
testimony, declaration, deposition, or certificate by him 
subscribed is true, willfully and contrary to such oath 
or affirmation states or subscribes any material matter 
which he does not believe to be true, shall be guilty 
of perjury; and any person convicted of perjury or sub¬ 
ornation of perjury shall be punished by imprisonment 
in the penitentiary for not less than two nor more 
than ten years. Any such false testimony, declara¬ 
tion, deposition, or certificate given in the District of 
Columbia, but intended to be used in a judicial pro¬ 
ceeding elsewhere, shall also be perjury within the 
meaning of this section. 2 

2. Federal Perjury Statute (18 U. S. C. A., Sec. 1621, 62 
Stat. 773): 

Whoever, having taken an oath before a competent 
tribunal, officer, or person, in any case in which a law 
of the United States authorizes an oath to be admin- 

1 On May 20,1953, the court granted the Government’s motion, filed May 14, 
1933, staying all further proceedings until the final determination of this 
appeal from that part of the order of May 2, 1953, which dismissed counts 
one, three, four and seven of the indictment. 

1 In accordance with local procedure the instant indictment was predicated 
upon the D. C. Code provision pertaining to perjury. Since then the United 
States Supreme Court, in the case of United States v. Christoffel, 345 U. S. 
947 (1953), ordered the defendant therein resentenced under the Federal 
Perjury Statute. The defendant therein was charged with committing 
perjury before a Congressional Committee and indicted under the D. C. 
statute. 
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istered. that he will testify, declare, depose, or certify 
truly, or that any written testimony, declaration, depo¬ 
sition, or certificate by him subscribed, is true, willfully 
and contrary to such oath states or subscribes any mate¬ 
rial matter which he does not believe to be true, is guilty 
of perjury, and shall, except as otherwise expressly pro¬ 
vided by law, be fined not more than $2,000.00 or im¬ 
prisoned not more than five years, or both. = 

3. Senate Resolution 366 of the 81st Congress: 

Whereas the Congress from time to time has enacted 
laws designed to protect the internal security of the 
United States from acts of espionage and sabotage and 
from infiltration by persons who seek to overthrow the 
Government of the United States by force and violence; 
and 

'Whereas those who seek to evade such laws or to 
violate them with impunity constantly seek to devise 
and do devise clever and evasive means and tactics for 
such purposes; and 

Whereas agents and dupes of the world Communist 
conspiracy have been and are engaged in activities (in¬ 
cluding the origination and dissemination of propa¬ 
ganda) designed and intended to bring such protective 
laws into disrepute or disfavor and to hamper or pre¬ 
vent effective administration and enforcement thereof; 
and 

Whereas it is vital to the internal security of the 
United States that the Congress maintain a continuous 
surveillance over the problems presented by such ac¬ 
tivity and threatened activity and over the administra¬ 
tion and enforcement of such laws: Now, therefore, be it 

Resolved, That the Committee on the Judiciary, or 
any duly authorized subcommittee thereof, is authorized 
and directed to make a complete and continuing study 
and investigation of (1) the administration, operation, 
and enforcement of the Internal Security Act of 1950; 
(2) the administration, operation, and enforcement of 


s See footnote 2 on pase 5. 





other laws relating to espionage, sabotage, and the pro¬ 
tection of the internal security of the United States; 
and (3) the extent, nature, and effects of subversive 
activities in the United States, its Territories and pos¬ 
sessions, including, but not limited to, espionage, sabo¬ 
tage, and infiltration by persons who are or may be under 
the domination of the foreign government or organiza¬ 
tions controlling the world Communist movement or 
any other movement seeking to overthrow the Govern¬ 
ment of the United States by force and violence. 
***** 

4. First Amendment, Constitution of the United States: 

Congress shall make no law- respecting an establish¬ 
ment of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the press; 
or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances. 

5. Sixth Amendment, Constitution of the United States: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, w T hich district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defence. 

6. Rule 7 (c) of Federal Rules of Criminal Procedure: 

The indictment or the information shall be a plain, 
concise and definite written statement of the essential 
facts constituting the offense charged. * * * 

STATEMENT OF POINTS 

1. The Court erred in asserting the impossibility of proving 
a mental state, such as knowledge. 

2. The Court erred in purporting to define the meaning of 
language charged to be perjurious in counts one, three, four, and 
seven prior to trial. 
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3. The Court erred in holding counts one, three, and four 
violative of the First Amendment as restricting freedom of 
belief and expression: 

(a) Defendant’s statement in count one was voluntary and 
not in response to questions; privilege, if any, under the First 
Amendment was thereby waived. 

(b) Defendant’s statements in all counts were within the 
scope of the Committee’s authority to inquire and were ma¬ 
terial, and the Court erred in finding an infringement of free¬ 
dom of belief and expression. 

4. The Court erred in finding that count one fails to meet 
the “test of definiteness” of the Sixth Amendment and of Rule 
7 (c) of the Federal Rules of Criminal Procedure, the perjurious 
words charged being the language of the defendant himself. 

5. The Court erred in holding count seven inconsistent, in¬ 
definite, and containing a fatal variance. The asserted incon¬ 
sistency was between terms used synonymously and in any 
event the concluding, so-called inconsistent language, w T as sur¬ 
plusage, the charge being complete prior to the alleged incon¬ 
sistency. 

SUMMARY OF ARGUMENT 

I 

The Lower Court in Dismissing Counts One, Three, Four , 
and Seven Misconceived the Applicable Law of Perjury .— 
The lower court has stated that no case had been pointed 
out to it sustaining a perjury count based on the speculative 
fathoming of the human mind. It has likewise held in effect 
that matters of opinion, belief, and knowledge cannot be the 
subject of a perjury charge absent resulting clear and present 
danger. 

In the light of the foregoing and also various other expres¬ 
sions of the lower court, including its admonition that the 
protection afforded by the First Amendment, to discourse, 
discussion, and debate should not be stricken down, it appears 
necessary to set forth that the crime with which the defendant 
is charged—perjury—arises under a statute which is completely 
unconcerned with the content of what a person under oath 
may say or write. Its sole concern is that the witness believe 
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his statements to be true, not whether they are repugnant to 
the orthodox, popular, or unpopular. 

If a witness wilfully gives testimony about a material fact 
knowing it to be false, then the crime of perjury is committed. 
This is true as to political as well as to nonpolitical beliefs and 
activities, since the perjury statute is no respecter of subject 
matter. 

Inasmuch as only wilfully false statements are punishable, 
the statute established a subjective test, viz, the understand¬ 
ing of the witness. The ultimate issue is not whether the 
statement of the accused is in fact true, but whether it is in 
accord with his belief. The felonious nature of perjury to 
which the criminal sanction attaches, stems not merely from 
the false testimony itself, but additionally from the wilful 
and corrupt intent to so testify. 

The accused’s understanding of the significance of the words 
constituting the perjury may not coincide with that of another, 
and may not be what the dictionary gives. The sole require¬ 
ment upon him is that he must have truthfully stated them 
in the sense that they had significance to him. Thus, in a 
perjury prosecution, prior to trial, vagueness or indefiniteness 
as to the meaning of words cannot be an issue. Determina¬ 
tion of their meaning to the defendant awaits the trial. 

Defendant here is not charged upon any opinions or beliefs 
which he may have held. However, treatises and cases con¬ 
cerning the law of perjury covering the past one and one-half 
centuries establish beyond argument that when material, a 
witness’ wilful and false statement expressing his opinion 
or belief subjects him to prosecution for perjury. Defendants 
have been convicted, and upon appeal their cases affirmed, 
because they had falsely stated their “thought,” “belief,” 
“opinion,” and memory regarding various matters. 

As the Supreme Court has held, courts and juries every 
day pass upon knowledge, belief, and intent—the state of men’s 
minds—having before them no more than evidence of their 
words and conduct. This, of course, merely restates established 
principles of Anglo-American law. 

The state of a man’s mind is as much a fact as the state of his 
digestion. 

268476—53-2 
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There may be a distinction between two types of perjurious 
statements, the one relating to a person’s belief, or recollection, 
or knowledge, the other relating to purely objective fact. 
However, as the Supreme Court has recently stated, the dis¬ 
tinction, if at all relevant, is so only in connection with problems 
of proof. 

Properly understood and applied, the law’ of perjury would 
have precluded the low’er court from erroneously holding that 
the First and Sixth Amendments and Rule 7 (c) required dis¬ 
missal of four counts of the indictment; for in charging the 
defendant with perjury it set forth the alleged overt act con¬ 
stituting the crime, i. e., his own utterances, and pleaded ma¬ 
teriality, wilfulness, and knowledge. 

II 

( а ) The First Amendment of the United States Constitution 
Has No Application to Defendant’s Voluntary Statement Set 
Forth in Count One. —No First Amendment question is in¬ 
volved in the first count, for it was upon the defendant’s own 
request that he appeared before the Senate Subcommittee and 
offered the statement contained in the count. Thus, even if 
there were any First Amendment rights accruing to the defend¬ 
ant, he waived such rights by volunteering his statement and 
by failing to claim any personal privilege under the First 
Amendment. 

The First Amendment, even if it be assumed that it is in¬ 
volved here, is not violated by the first count, for the following 
reasons: 

(б) Defendant’s Privilege of Free Speech and Thought is 
not Unqualified; He has No License to Perjure Himself. —It is 
well settled that the First Amendment does not absolutely or 
unqualifiedly privilege every manner of speech. Although it 
protects a political or religious belief, it does not protect the 
speech which wilfully, falsely, and fraudulently expresses such 
a belief. 

To apply the First Amendment in this case would give the 
defendant a license to testify falsely under oath. The defend¬ 
ant had several choices open to him when he appeared before 


11 


the Senate Subcommittee; for example, he could have (1) 
omitted his statement, (2) told the truth, or (3) have perjured 
himself. Since it is alleged that he committed perjury, he 
should be subject to the ordinary, legal processes applicable to 
a violation of the perjury statute. 

In view of the law which is well settled by this Court that 
the First Amendment does not prohibit a Congressional Com¬ 
mittee and accordingly in an appropriate case, a court from 
inquiring whether one is a believer in Communism, a fortiori 
they may inquire whether one is a “sympathizer or any other 
kind of promoter of Communism,” for “kind of promoter” 
denotes more than belief; it exemplifies active support. 

The Court below erred in applying the clear and present 
danger test to the present case, for it is settled law that the 
test applies only to cases involving direct restrictions upon 
speech. The purpose of the perjury statute is to regulate the 
conduct of witnesses and not to impose restrictions upon the 
subject matter of their testimony. 

Ill 

(a) The Nature and Cause of the Accusation is Sufficiently 
Set Forth; the First Count Does Not Violate Either the Sixth 
Amendment of the United States Constitution or Federal 
Criminal Rule 7 (c).—The first count in the indictment, avers 
the oath of the defendant, the name and competency of the 
Senate Subcommittee before which it was taken, the authority 
of the Subcommittee's investigation, the defendants sworn 
statement, and its time, place, and materiality. It therefore 
satisfies the requirements of the Sixth Amendment and Rule 
7 (c) of the Federal Rules of Criminal Procedure that an 
indictment must so apprise the defendant of the offense charged 
that he is able to (1) prepare his defense and (2) interpose 
a plea of double jeopardy if an attempt be made to try him 
again for the same offense. 

As the cases cited by the Court below held, a perjury indict¬ 
ment which sets out all of the elements necessary to charge 
the offense in the words of the statute is sufficient and unassail¬ 
able upon a motion to dismiss. 
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(6) The Lower Court Erred in Attempting a Definition 
Before Trial of the Meaning of the Language Charged as 
Perjurious .—A perjury indictment cannot be dismissed on the 
ground that words in the perjurious testimony may be vague 
or indefinite, for the following reasons. The essence of per¬ 
jury is not the falsity of the facts sworn to but the false repre¬ 
sentation by the defendant of his belief as to what the facts 
are; therefore the test as to the meaning of words is subjective 
and not objective. 

The defendant carefully prepared his voluntary statement 
in order to deny specific charges made against him. The words 
contained in the first count are his own; he knew’ w’hat they 
meant and he used them for a definite purpose. Moreover, 
after all the evidence is in at a trial a jury could find that 
not only the entire phrase, “sympathizer or any other kind of 
promoter of Communism or Communist interests” as an entity 
but also that the words “promoter” and “sympathizer” indi¬ 
vidually both in their ordinary meaning and in their context, 
denote activity rather than a passive state of mind. 

Inasmuch as the phrase “Communist sympathizer” has a 
sufficiently definite meaning to be the basis of a libel suit, 
these words cannot be so ambiguous that it is impossible in 
the instant case for a jury to determine whether defendant 
wilfully falsified his oath. 

The Supreme Court has ruled that inquiry may be made 
whether one believes in the overthrow of the United States 
Government by force or supports any organization that so 
believes, for a belief, being a state of mind, may be proved 
by such outward manifestations as words and conduct, these 
being overt acts. Since the first count may be so proved, it 
does not violate the Sixth Amendment or Rule 7 (c). 

The Court below misconceived its function in the instant 
case. Since a finding as to what meaning the defendant 
attached to the words in his testimony cannot be made until 
all the evidence is in at a trial, the Court below’ erred in con¬ 
struing the w’ords in the instant case before a trial in such a 
w’ay that it considered them nebulous. 

The function of the Court is to guide the jury through in¬ 
structions as to all the evidence. It is for the jury to find what 
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“sympathizer or any other kind of promoter of Communism 
or Communist interests” meant to the defendant and whether 
his statement according to that meaning violated his oath. 

The defendant is protected against subsequent prosecution 
for the same offense, for the indictment sets forth and identifies 
specifically the words of his testimony upon which he is being 
charged. 

The Government’s evidence in the instant case is not limited 
to that adduced before the Senate Subcommittee and there¬ 
fore should not be prejudged even indirectly before trial. 

IV 

“Knowledge,” as Used in Counts Three and Four, Is Deter¬ 
mined Daily in the Courts; the Counts Do Not Violate the First 
and Sixth Amendments of the Constitution of the United States 
as Limiting Free Speech or Belief or for Uncertainty. —The 
arguments and authorities hereinbefore set forth to sustain 
the first count apply to and are again urged in support of counts 
three and four. 

The ruling of the Court below in respect to counts three and 
four, that “the question of knowledge, that is, the concept of 
what defendant knew, is even more nebulous than sympathies” 
violates settled principles of Anglo-American law. As the 
Supreme Court has held, the existence of mens rea is the rule 
of, rather than the exception to the principles of Anglo-Ameri¬ 
can criminal jurisprudence. 

Every perjury case requires proof that the defendant knew 
that his testimony was false. Illustrative perjury cases are 
those where it was proven that the defendant knew that he 
had perjured himself when he said: (1) that he didn’t remem¬ 
ber, (2) that he didn’t know that an automobile was stolen 
at the time he bought it, (3) that he didn’t know what he signed 
was a Communist Party petition, and (4) that he was not a 
Communist. 

V 

Count Seven Contains All Essential Allegations; Any Incon¬ 
sistency Is in the Nature of Surplusage; and the Inconsistency , 
if Any, Is at most De Minimis. —All of the essentials of a valid 
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charge are contained in this count before the commencement 
of the specification: “in that * * * said defendant and persons 
in his party had made prearrangements with the Communist 
authorities.” Hence., any inconsistency between the words 
“Communist authorities” and the words “Communist Party” 
contained in the count is of no significance. The words of the 
said specification, above, become mere surplusage. 

Moreover, the words “Communist authorities” and the words 
“Communist Party” appear to have been used synonymously 
by the Committee and the defendant. 

ARGUMENT 

Preliminary statement 

Consideration by lower court of matters extraneous to 

indictment is error 

Examination of the record in the instant case at once dis¬ 
closes that unless a clear, precise definition of the legal issues 
herein involved be given at the outset, no proper determination 
of the questions confronting the Court can reasonably be made. 
To that end, the Government restricts its argument to only 
those issues which sound judicial authority has determined may 
be raised in motions upon the pleadings. 

We begin, then, by noting that it is a fundamental proposi¬ 
tion of law, supported by an even current of authorities , 3 that 
a motion to dismiss admits all facts well pleaded and, hence, 
the only issue before the Court upon this motion is the suf¬ 
ficiency of the charges as detailed in the indictment. No 
question as to the guilt or innocence of the defendant, the 


3 Allegations of the indictment or information are to he assumed to )>e 
true on motion (to dismiss). 

V. S. v. Frankfort Distilleries. Inc., 324 U. S. 293 (104.",) ; 

U. S. v. Foster, SO F. Supp. 470 (1048) : 

Ratigan v. U. S., S8 F. 2d 010 (1037) cert. den. 301 U. S. 705. 

“Confined as we are to the indictment, in passing on the question of its 
validity, the situation set forth in the various counts of the indictment must 
be accepted as factual.” 

U. S. v. .V. li. Fairetough <£ Sons, Inc., 65 F. Supp. 453 (1046). 
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amount of evidence the Government may or may not have, is, 
therefore, properly before the Court. 

Since the sufficiency of the indictment is alone to be deter¬ 
mined, it must stand or fall upon its own merit, without help 
from any other source, and, for the same reason, free from 
attack on matters extraneous to it. From this it follows that 
no resort may properly be made to the hearings of the Sub¬ 
committee for the purpose of considering matters evidentiary, 
which have no bearing upon the legal sufficiency of the indict¬ 
ment. 

All questions as to the propriety of the Committee proceed¬ 
ings, arguments of bias or prejudice, materiality, recantation 
of testimony, must await determination at the trial and are 
not now before this Court. Accordingly, the lower court should 
have avoided any references to “background” and evidentiary 
matters developed in the course of the hearings. 

With these observations we proceed to consideration of the 
District Court’s opinion granting defendant’s motion to dismiss 
count one of the indictment. 

If the primary issue confronting the court was the legal 
sufficiency of the indictment, it is obvious that the lower court 
misapprehended it. At the outset of its opinion the court 
gratuitously and erroneously undertook to trace the back¬ 
ground of the charges against the defendant (App. 14). 
Unless it conceived that such facts were pertinent to its deci¬ 
sion upon the motion to dismiss, their recitation is meaning¬ 
less. Since we cannot, of course, attribute any such idle action 
to the Court, w’e necessarily conclude that the court’s action 
was purposeful. But for what purpose? Recitation of the 
various positions held by defendant in public life (App. 14), 
his appearance before the Tydings Committee and that Com¬ 
mittee’s disposition of the charges against him (App. 15), his 
appearance before the McCarran Committee and the obser¬ 
vation with respect to the Committee’s ability or lack of ability 
to “discover” evidence (App. 16), were wholly improper and 
irrelevant to a correct construction of the indictment. 

As to materiality the Court correctly noted that “the ques¬ 
tion of materiality * * # is a question of law for the Court 
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to decide when the Government's evidence is in at the con¬ 
clusion of all the testimony” (App. 21). Evidently, then, 
the Court must have considered the factual background set 
forth in its opinion pertinent to its determination of the motion 
to dismiss. Manifestly, such matters should not have been 
considered and their consideration was prejudicial to the Gov¬ 
ernment’s case. Concrete examples are numerous; a few will 
suffice: 

(1) Charges against defendant were first investigated 
by a Subcommittee of the Senate known as the Tydings 
Committee. This Committee concluded there w*as no 
foundation to the charges against him (App. 15). 

It was entirely immaterial to the issue what the Tydings 
Committee found or did not find, and the Court’s consideration 
thereof was erroneous, extraneous, and prejudicial. 

(2) Apparently the (McCarran) Committee could 
discover no evidence from its investigation of the testi¬ 
mony of the various witnesses that the defendant lied 
in denying that he -was a Communist, a member of the 
Communist Party, a Soviet spy, or a fellow traveler 
(App. 16). 

It is to be noted that whether the Committee discovered 
evidence of the particular type indicated is irrelevant. The 
Grand Jury found an indictment in accordance with the charge 
therein contained; the absence of other crimes or charges is a 
complete non sequitur. 

(3) It appears from the record and the hearings of 
the Committee that the charges reflected in the seven 
counts in the indictment related to a period of fifteen 
to twenty years before the hearings (App. 16). 

This statement demonstrates clearly, indeed, that the court 
must have misconceived the scope of the question to be decided 
by it upon a motion to dismiss. Unless the Court was pre¬ 
pared to rule as a matter of law that the subject matter of 
the perjury related to a period so long ago that they could 
not possibly afford the basis for current perjury, what posssible 
relevance could this recitation have to the issue to be decided 
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by the court—viz: the legal sufficiency of the charges in the 
indictment? 

Apart from this, however, we cannot fail to point out that 
the court’s statement is factually inaccurate. The period of 
time covered on the face of the indictment related to events 
possibly occurring as recently as the moment of defendant’s 
1952 declaration contained in count one, and in no case do they 
include happenings occurring “twenty years before the hear¬ 
ings.” 

To what extent this gross misstatement influenced the court 
we are unable to say. But we must conclude that in this mis¬ 
statement of fact, as well as in considering the other extraneous 
circumstances set out above, the court improperly and im- 
providently determined the sufficiency of the indictment. 

If the court in its concern for freedom of expression felt it 
proper to reach outside of the indictment for weapons with 
which to strike it down, should it not also have recognized that 
the resulting dangers to this right and to our system of judicial 
procedure would be equally destructive, if conversely, it had 
sustained the count with the observation that the Committee’s 
record showed that the defendant’s “guilt was plain.” 

Judicial prejudgment of the case, for any reason, is in¬ 
tolerable. 

ARGUMENT 

I 

The lower court, in dismissing counts one, three, four and 

seven has misconceived the applicable law of perjury 

The lower court’s reasoning in dismissing counts one, three, 
four, and seven reflects a misconception of the law of perjury. 
A brief discussion of the essential elements of perjury is, there¬ 
fore, necessary. 

The applicable statute is: 

Every person who, having taken an oath of affirma¬ 
tion before a competent tribunal, officer, or person, in 
any case in which the law authorized such oath or 
affirmation to be administered, that he will testify, 
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declare, depose, or certify truly, or that any written 
testimony, declaration, deposition, or certificate by him 
subscribed is true, wilfully and contrary to such oath 
or affirmation states or subscribes any material matter 
which he does not believe to be true, shall be guilty of 
perjury; * * * (22 D. C. Code Sec. 2501). 

As the indictment discloses, the defendant is charged with 
violation of this perjury statute in that he did unlawfully, 
wilfully, and knowingly testify falsely before the subcommit¬ 
tee as to a material matter while under oath to testify truth¬ 
fully. The lower court, nowhere in its memorandum opinion, 
discussed the validity and application of the perjury statute 
passed by the Congress to the instant indictment. However, 
the lower court in dismissing the first count as violative of the 
First and Sixth Amendments and Rule 7 (c) of the Federal 
Rules of Criminal Procedure stated that “no case has been 
pointed out to the Court which sustains a perjury count based 
on the speculative fathoming of the mind that will be neces¬ 
sary for the trier of fact in order to arrive at a decision under 
count one of the indictment” (App. 28). The fair inference 
from the'lower Court’s opinion is that it decided that a false 
assertion as to matters of opinion (App. 29, 30), belief (App. 
26, 29), and knowledge (App. 31) made by a witness cannot be 
the basis of a perjury prosecution absent a clear and present 
danger. The law is to the contrary. 

A. The purpose of the perjury statute 

Prior to stating the nature and ingredients of the crime 
of perjury it is important to emphasize that the sole purpose 
of the statute making perjury a crime is to guard against false 
swearing before an authorized tribunal, officer or person in the 
District of Columbia. The statute does not prohibit nor 
require the discussion of any subject matter. It is completely 
unconcerned with what a person under oath may say, orally 
or in writing, whether such statements are popular or unpop¬ 
ular, orthodox or unorthodox. Its sole concern is with the 
witness’ conduct, that he testify truthfully as to his belief. 

This is equally true as to political and nonpolitical beliefs 
and activities. Hence, an individual who testifies falsely as 
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to his political beliefs and activities before a Congressional 
•committee cannot escape punishment because of the fact that, 
absent his falsely testifying, his activities or beliefs would be 
constitutionally protected. The law against perjury is no 
respecter of subject matter. 

It is important to bear in mind the nature and ingredients 
of the offense with which the defendant here is charged. The 
defendant is indicted not merely for what he has effected, but 
for what he intended to effect; not only for his act (i. e., the 
making of the false statement), but also for the intent with 
which he did that act. 

The charge against him is, that in consequence of 
a particular intent, reaching beyond the act done, he 
has incurred a guilt beyond what is deducible merely 
from the act wrongfully performed. I Bishop's Crim¬ 
inal Law, Sec. 514 (1856 Ed.). 

The integrity of Government in safeguarding the public 
welfare depends in large measure upon the ability of Con¬ 
gress to secure truthful testimony as to matter within the scope 
of its constitutional powers. With this purpose in mind, it 
is easily understood why testimony before Congress is on oath 
and its false rendition a felony with appropriate sanction. 

B. The test of perjury is subjective 

Inasmuch as only wilfully false statements are punishable, 
the statute establishes a subjective test, the understanding of 
the witness himself. The courts have held, as stated in U. S. 
v. Remington, 191 F. 2d 246, 248 (C. A. 2, 1951): 

Perjury consists in testifying to the truth of a fact 
which the accused does not believe to be true; his oath 
must contradict his belief as to the fact sworn to, for 
otherwise his oath is not wilfully false [citing cases]. 

Thus the ultimate issue is not whether the statement of the 
accused is in fact true, but whether it is in accord with his 
belief. 

The contention of unconstitutional vagueness raised in the 
instant case as to counts one, three, four, and seven was simi¬ 
larly raised in Communications Assn. v. Douds, 339 U. S. 382 
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(1950), regarding the provisions of the Section 9 (h) affidavit 
required by the Labor Management Relations Act of 1947. 
There the Supreme Court in disposing of this contention held: 

The question in any criminal prosecution involving 
a non-Communist affidavit must therefore be whether 
the affiant acted in good faith, or knowingly lied con¬ 
cerning his affiliations, beliefs, support of organizations, 
etc. And since the Constitutional vice in a vague or 
indefinite statute is the injustice to the accused in plac¬ 
ing him on trial for an offense, the nature of which he 
is given no fair warning, the fact that punishment is 
restricted to acts done with knowledge that they con¬ 
travene the statute makes this objection untenable. 

C. Declarations as to belief, knowledge, memory, and other mental states 

may be perjurious 

It is sufficient to quote from treatises and cases for the past 
one and one-half centuries to establish that both at common 
law, as well as today, false statements as to opinion and belief 
may be the subject matter of perjury prosecution. 

In 1 Hawkins, Pleas 322 (1777 ed.) appears this established 
principle of law: 

It is said not to be material whether the fact which is 
sworn, be in itself true or false; for however the thing 
sworn may happen to prove agreeable to the truth, yet 
if it were not known to be so by him who swears to it, 
his offense is altogether as great as if it had been false, 
inasmuch as he wilfully swears, that he knows a thing to 
be true, which at the same time he knows nothing of, 
and impudently endeavors to induce those before whom 
he swears to proceed upon the credit of a deposition, 
which any stranger might make as ■well as he. 

Modern treatises and cases therein cited are to the same 
effect, 2 Wharton’s Criminal Law (1932 ed.), Sec. 1512, “Hence 
it is held in a good assignment of perjury that- the defendant 
swore that he ‘thought’ or ‘believed’ a certain fact, whereas 
in truth and in fact he ‘thought’ or ‘believed’ the contrary, 
and had no probable ground for what he swore. * * 70 

Corpus Juris Secundum 462, Sec. 5; 41 American Jurispru- 
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dence Sec. 6; 21 Ruling Case Law 256; and Miller on Criminal 
Law (1934 ed.), Sec. 160 (c). 

American and English decisions, whether under common 
or statutory law, accord with this principle. 

In Rex v. Pedley, 1 Leach CC 325, 327 (1765), Lord Mans¬ 
field held: “It is certainly true, that a man may be indicted 
for perjury, in swearing that he believes a fact to be true, 
which he must know to be false * * This decision was 
cited in Regina v. Schlesinger, 10 Q. B. 670, 2 Cox CC 200, 209 
(1S47), wherein the perjury indictment w*as upheld which 
charged the defendant with falsely stating, “he thought” cer¬ 
tain words were not his writing. There were two concurring 
opinions, Justice Patterson holding: 

* * * Really, if the argument for the defendant were 
to prevail perjury could never be assigned upon any 
statement of belief, although there should be positive 
proof out of the defendant’s owm mouth that he knew 
what he stated to be false. 

In accord that the false representation of a state of mind 
is a legal issue capable of being resolved is Edgington v. Fitz- 
maurice , L. Rep. 29 Chan. Div. 459, 481 (1885). There Lord 
Justice Bowen said in fact: 

* * * There must be a misstatement of an existing 
fact: but the state of a man’s mind is as much a fact 
as the state of his digestion. It is true that it is very 
difficult to prove what the state of a man’s mind at a 
particular time is, but if it can be ascertained it is as 
much a fact as anything else. A misrepresentation as 
to the state of a man’s mind is, therefore, a misstatement 
of fact. [Emphasis added.] 

American cases include: 

Commonwealth v. Edison, 9 S. W. 161, 10 Ky. L. Rep. 340 
(1888), wherein it was held that a defendant may be convicted 
for perjury for a false statement as to whether or not another 
person was drunk. The Court held: 

* * * On the contrary, when a witness undertakes 
to testify intelligibly on the subject, what he says is 
generally to be regarded as a statement of fact, for 
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the intentional falsity of which he is to be held crim¬ 
inally responsible. * * * a witness may commit 
perjury by falsely and corruptly stating to be what 
is not his opinion of a matter about which the law au¬ 
thorized witnesses to give their opinion, and the jury 
and court to act upon them. 

People v. Reed, 123 N. Y. S. 305, 66 Misc. Rpts., 424 (1910), 
in which defendant, an attorney, had testified that he thought 
a contract was valid and imposed a liability upon a corpora¬ 
tion to him. It w’as contended that an indictment for perjury 
could not be sustained on such evidence. The court speaking 
through Judge Andrew's, ruled: 

* * * it is perjury for a witness to testify that he 
thinks or believes a certain thing to be true when he does 
not so think or believe it. [Emphasis added.] 

As to perjury convictions, affirmed by this Court, upon 
statements such as “I don’t remember,” see pages 5S-59, this 
Brief. 

D. Perjurious declarations as to state of mind and perjurious words sus¬ 
ceptible of more than one construction are proven by words and con¬ 
duct 

Prosecution here is unaffected by the fact that it is based 
upon the defendant’s having falsely denied being a “sympa¬ 
thizer or promoter of Communism or Communist interests” 
rather than having falsely denied being a Communist. To 
imply as does the lower court (App. 16,27) that the former does 
not constitute a factual issue to be determined at the trial, 
w’hile the latter does, is to be in error. Both do. Although a 
distinction may be made between two types of perjurious state¬ 
ments, the one relating to a person’s belief or recollection, the 
other relating to a purely objective fact, nevertheless as the 
Supreme Court has held, in Communications Assn. v. Douds , 
supra, at page 410, the distinction, if at all relevant, is so in 
connection with the problems of proof. As to the nature of 
proof, the Supreme Court further held, at page 411: 

False swearing in signing the affidavit must, as in 
other cases where mental state is in issue, be proved by 
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the outward manifestations of state of mind. In the 
absence of such manifestations, which are as much 
“overt acts” as the act of joining the Communist Party, 
there can be no successful prosecution for false swear¬ 
ing. 

See also Dennis v. U . S„ 341 U. S. 494, 500 (1951). 

In Seymour v. United States, 77 F. 2d 577 (C. A. 8, 1935), 
one of the counts upon which defendant was convicted was for 
falsely denying he had “encouraged” the candidacy of one 
George W. Norris, of Broken Bow, Nebraska. There appellant 
argued that in his opinion of the meaning of the word he had 
truthfully testified. On appeal the Court, in overruling this 
contention, held: 

It was certainly an open question for the jury to de¬ 
cide whether, after having just denied knowing or hear¬ 
ing of Norris, appellant (who had actively cooperated 
to get Norris into the primary) did or could have thought 
that the question of whether he “had no part * * * in 
encouraging the candidacy” of said Norris meant what 
he said he understood it to mean, (at p. 584) 

In conformity with the Douds, Seymour and other cases dis¬ 
cussed above, the motion to dismiss here should have been de¬ 
nied by the lower court as the issues raised are all issues of fact 
to be decided by a jury. The test is, as the Judge instructed the 
jury in the Seymour case, page 45, this brief: 

It is for you [the jury] to say the sense or meaning in 
which Mr. Seymour gave his testimony and belief that 
he had as to meaning of the words which were used in 
the questions and answers. [Brackets added.] 

It must be understood and freely accepted that the criminal 
act violating the perjury statute is the wilful and knowingly 
false rendition of testimony—that such is the issue to be proven 
at trial. Conviction there can be secured only on the basis of 
its being proven that the defendant falsely denied being a 
“sympathizer or promoter of Communism or Communist in¬ 
terests” in the sense that these words had significance to him. 
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II 

The perjury charge of the first count does not violate the 

First Amendment 

The Court below dismissed the first count of the indictment 
as violative of the First and Sixth Amendments to the Constitu¬ 
tion and Rule 7 (c) of the Federal Rules of Criminal Procedure. 
In reaching its Decision, the Court perceived that its deter¬ 
mination must rest upon “the necessity of weighing the balance 
between the broad power of Congress to investigate and the 
protections offered individuals by the Bill of Rights, as pointed 
out in Douds” (App. 24). 

The Courts principal reasons for deciding that the first count 
violated the First Amendment were: (1) “It (the first count) 
restricts the freedom of belief and expression which the Court 
in the Rumely case clearly points out is a limitation upon Con¬ 
gressional inquiry” (App. 26); and (2) “The First Amend¬ 
ment protects an individual in the expression of ideas though 
they are repugnant to the orthodox” (App. 30). “* * * We 
should * * * not attempt to require a conformity in thought 
and beliefs that has no relevancy to a present danger to our 
security” (App. 30). 

A. The First Amendment of the United States Constitution has no applica¬ 
tion to defendant’s voluntary statement set forth in count one 

However, it should be emphasized at the outset that the first 
count cannot involve a First Amendment question, because the 
defendant volunteered his statement that he had never been 
a sympathizer or any other kind of promoter of Communism 
or Communist interests. His statement was wholly volun¬ 
tary, as the Court below recognized (App. 15), in that (1) he 
was neither subpoenaed nor invited, but he requested permis¬ 
sion to appear before the Senate Committee's open session, 
and (2) he further requested and received permission to sub¬ 
mit and read at the outset of his sworn testimony a long and 
carefully prepared written statement which included the above 
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statement contained in the first count. 4 Thus, his statement 
was made neither in response to a subpoena or invitation to 
appear nor in answer to any questions asked of him when he 
did appear. 

We know of no decisions, and the Court cites none, in support 
of the proposition that an individual, offering a voluntary state¬ 
ment under oath as to his opinion or beliefs—political, religious, 
or otherwise—may avoid being charged with perjury for a false 
statement. A witness may waive his Constitutional right by 
volunteering a statement as to his belief. Indeed, it is settled 
that a witness or defendant may waive certain of the most basic 
rights granted to him under the Constitution. Illustrations 
are numerous. A witness, for example, may waive his right to 
the privilege against self-incrimination accorded him under the 
Fifth Amendment or to protection against unreasonable search 
and seizure under the Fourth Amendment. A defendant may 
forego his right to trial by jury under the Sixth Amendment. 

In these circumstances, can there be any valid basis for con¬ 
tending that the defendant may now claim the privilege of the 
First Amendment after having made a voluntary statement as 
to his activities and beliefs? It is clear that the answer must 
be in the negative. 

Ii. Defendant’s privilege of free speech is not unqualified 

It is settled that the First Amendment does not unqualifiedly 
protect every manner of speech. As Justice Frankfurter stated 
in Dennis v. United States, 341 U. S. 494, at 521 (1951): “The 
historic antecedents of the First Amendment preclude the no¬ 
tion that its purpose was to give unqualified immunity to every 


4 As previously noted, consideration of matters evidentiary is alien to a 
motion to dismiss. The voluntary aspect of defendant's statement, relat¬ 
ing as it does, to the Icyal questions of the applicability of the First and 
Sixth Amendments to the instant count, may properly he considered in re¬ 
solving those issues, which were raised by the Court below. The reference 
to the Subcommittee hearings here, therefore, illumines a question of law 
and not a matter of evidentiary fact. See also pp. 40—17 this brief. 
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expression that touched on matters within the range of political 
interest.” Also in Frohwerk v. United States, 249 U. S. 204 
(1919), it was stated at p. 206: “* * * the First Amend¬ 
ment * * * cannot have been, and obviously was not, intended 
to give immunity for every possible use of language. Robert¬ 
son v. Baldwin, 165 U. S. 275, 2S1.” 

Nothing in the First or any other Amendment prevents Con¬ 
gress from legislating within its delegated powers. United 
States v. Darby, 312 U. S. 100, 124 (1941). To give but a few 
examples, in addition to perjury, Congress may deal with 
speech which is obscene, Robertson v. Baldwin, 165 U. S. 275. 
2S1 (1897); fraudulent, Donaldson v. Read Magazine, 333 U. S. 
178. 191 (1943); treasonable. Chandler v. U. S., 171 F. 2d 921 
(C. A. 1, 194S), cert. den. 336 U. S. 91S (1949), rehear, den. 
336 U. S. 947. Despite its objection that the free expression 
and circulation of ideas is an absolute right guaranteed by the 
Constitution, the free press of this country has been held amen¬ 
able to the Fair Labor Standards Act, Mabee v. White Plains 
Publishing Co., 327 U. S. 17S, 1S4 (1946); the Sherman Act, 
Associated Press v. United States, 326 U. S. 1. 65 (1945); and 
the National Labor Relations Act, Associated Press v. N. L. 
R. B., 301 U. S. 103, 130 (1937). 

In short, the First Amendment gives unqualified protection 
to the freedom to believe but not to the freedom to act. As 
the Supreme Court said in Cantwell v. Connecticut, 310 U. S. 
296 (1940): 

Thus the (First) Amendment embraces two con¬ 
cepts—freedom to believe and freedom to act. The 
first is absolute but, in the nature of things, the second 
cannot be. Conduct remains subject to regulation for 
the protection of society. (Citing Reynolds v. United 
States, 9S L’. S. 145; Davis v. Beason, 133 U. S. 333) 
(pp. 303-304.) 

***** 

Nothing we have said is intended even remotely to 
imply that, under the cloak of religion, persons may. 
with impunity, commit frauds upon the public. Cer¬ 
tainly penal laws are available to punish such conduct. 

306). 
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It is logical, therefore, that an indictment for fraudulently 
using the mails in making false representations as to religious 
beliefs does not violate the First Amendment. For example, 
in New v. United States, 245 Fed. 710 (C. A. 9, 1917), cert, 
den. 246 U. S. 665, the Circuit Court of Appeals for the Ninth 
Circuit held (upon appeal after dismissal of a motion to 
quash and a demurrer and after conviction) that the indict¬ 
ment did not violate the First Amendment. It said, at page 
712: 

The Government in no way sought by the indict¬ 
ment to prevent the defendants from honestly and sin¬ 
cerely entertaining the views the indictment alleges they 
pretended to entertain, nor from honestly and sincerely 
endeavoring to persuade others, by any legitimate 
means, to embrace the same notions. But what the 
Government did undertake to do, and what it had the 
statutory authority for doing, was to prevent by indict¬ 
ment the defendants thereto from pretending to enter¬ 
tain the views therein specifically alleged for the false 
and fraudulent purpose of procuring money or other 
things of value from third parties by use of its post 
office establishment, of which use the indictment alleges 
the defendants availed themselves for the said false, 
fraudulent, and illegal purpose. That is this case, and 
the whole of it, insofar as concerns the point already 
mentioned. In such cases, as held by the Circuit Court 
of Appeals of the Fifth Circuit in the case of Post v. 
United States . 135 Fed. 1. 67 C. C. A. 569, 70 L. R. A. 
9S9. the question of the defendants’ good faith is the 
cardinal question. 

Similarly, in Ballard v. United States, 322 U. S. 78 (1944), 
the defendants were indicted for using and conspiring to use 
the mails to defraud through the promotion of the “I Am” 
group, which was alleged to be a fraudulent religious organ¬ 
ization. The trial judge, deciding that a determination of 
truth or falsity of the defendants’ religious beliefs or doctrine 
would violate the First Amendment but that a determination 
of whether the defendants did or did not actually believe in the 
truth of their representations would rwt violate the First 
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Amendment, withdrew the first issue from the jury and sub¬ 
mitted to it only the second. After a reversal by the Circuit 
Court of Appeals. 13S F. 2d 540, the Supreme Court upheld the 
trial court as to the first issue and remanded the case to the 
Circuit Court so that it could pass on questions reserved. The 
majority of the Court felt it unnecessary to decide the second 
issue, but Chief Justice Stone stated in a dissenting opinion, in 
which Justices Roberts and Frankfurter joined (pp. 88-S9): 

I am not prepared to say that the Constitutional 
guaranty of freedom of religion affords immunity from 
criminal prosecution for the fraudulent procurement of 
money by false statements as to one's religious experi¬ 
ences, more than it renders polygamy or libel immune 
from criminal prosecution. * * * I cannot say that free¬ 
dom of thought and worship includes freedom to pro¬ 
cure money by making knowingly false statements 
about one's religious experiences. 

He added at page 90: 

The state of one's mind is a fact as capable of fraudu¬ 
lent misrepresentation as is one's physical condition or 
the state of his bodily health. # * * Since the indict¬ 
ment and the evidence support the conviction, it is ir¬ 
relevant whether the religious experiences alleged did 
or did not in fact occur or whether that issue could or 
could not, for Constitutional reasons, have been rightly 
submitted to the jury. Certainly none of respondents’ 
Constitutional rights are violated if they are prosecuted 
for the fraudulent procurement of money by false repre¬ 
sentations as to their beliefs, religious or otherwise. 

On the remand the Circuit Court of Appeals affirmed the 
judgment of conviction without discussing the issues involved. 
The Supreme Court granted a petition for certiorari and finally, 
in 329 U. S. 187 (1946), dismissed the indictment solely on 
the ground that the Grand Jury had been drawn from a panel 
improperly chosen. Chief Justice Vinson and Justices Frank¬ 
furter and Burton dissented on that ground and voiced their 
opinion that the First Amendment was not violated when the 
respondents were prosecuted for the fraudulent procurement 
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of money by false representations as to their religious beliefs. 

It is clear, therefore, that, as in the cases of New v. United 
States and Ballard v. United States, supra, so too in the instant 
case the First Amendment bestows an absolute freedom to ad¬ 
here to a religious or political belief but does not -protect a 
fraudulent exercise of a religious or political belief. 

C. A congressional committee may inquire specifically as to defendant’s 

belief in or other relationship to Communism or Communist interests 

Barsky v. United States, S3 U. S. App. D. C. 127, 167 F. 
2d 241 (194S), and Lawson v. United States, 85 U. S. App. D. C. 
167,176 F. 2d 49 (1949), both decided by this Court of Appeals, 
have laid down the law that a Congressional committee and a 
court of law may inquire whether an individual is a believer 
in Communism. In the Barsky case the defendants had re¬ 
fused to obey subpoenas served upon them by the House Com¬ 
mittee on Un-American Activities to produce certain records. 
On appeal they raised the point that the Resolution creating 
the Congressional committee was unconstitutional because it 
authorized inquiry into political opinion and expression, in 
violation of the First Amendment. This Court held at page 
250: 

We hold that in view of the representations to the 
Congress as to the nature, purposes and program of 
Communism and the Communist Party, and in view of 
the legislation proposed, pending and possible in re¬ 
spect to or premised upon that subject, and in view of 
the involvement of that subject in the foreign policy of 
the Government, Congress has power to make an inquiry 
of an individual which may elicit the answer that the 
witness is a believer in Communism or a member of 
the Communist Party. [Emphasis added.] 

In Lawson v. United States, supra, the defendants testified 
under oath before the House Committee on Un-American Ac¬ 
tivities, but each refused to answer the question whether or 
not he was or had ever been a member of the Communist 
Party. After being convicted, the defendants raised on appeal 
the same objection to the Congressional inquiry as had been 
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made in the Barsky case, supra. This Court quoted at page 51 
from the decision of the Barsky case, and stated: 

However, appellants here say that the above-quoted 
language of the majority opinion in the Barsky case was 
mere obiter dicta. We do not agree with this asser¬ 
tion which is obviously designed to erode and undermine 
the doctrine of the Barsky decision. The courts of the 
land have many times defined the terms “obiter dicta” 
and “dicta 9 ’ as “language unnecessary to a decision,” 
“ruling on an issue not raised,” or “opinion of a judge 
which does not embody the resolution or determination 
of the court, and made without argument or full con¬ 
sideration of the point.” None of these commonly 
quoted definitions of dicta has any application to the 
above-quoted passages from the Barsky majority 
opinion. 

In very emphatic language this Court finally settled the ques¬ 
tion once and for all by stating, at page 52: 

So that there may be no mistake or misunderstanding 
and because the point here involved has proven to be 
one of constant recurrence, we expressly hold herein 
that the House Committee on Un-American Activities, 
or a properly appointed subcommittee thereof, has the 
power to inquire whether a witness subpoenaed by it is 
or is not a member of the Communist Party or a believer 
in Communism and that this power carries with it neces¬ 
sarily the power to effect criminal punishment for fail¬ 
ure or refusal to answer that question under 2 U. S. C. A. 
Sec. 192. [Emphasis supplied as to “a believer in 
Communism.”] 

In the instant case the Court below, citing United States v. 
Rumely, 345 U. S. 41 (1953), 5 for the undisputed proposition 
that there are constitutional limitations to a Congressional in¬ 
quiry, refused to apply the rule of law as set down in the 


‘Not pertinent to discussion here, discussed post (pp. 30-40). 
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Barsky and Lawson cases. The Court below sought to dis¬ 
tinguish the Barsky and Lawson decisions by stating 
(App. 27): 

In the case at bar defendant is not charged with lying 
or denying that he believed in Communism or that he 
was a member of the Communist Party. In count one 
he is charged with falsifying the fact that he was a sym¬ 
pathizer and promoter of Communist interests. 

Such a distinction would appear to have no more validity 
than if the court were to assert that a charge of assault with 
a gun is valid whereas a charge of assault with a blackjack is 
not. Moreover, that the Court below made no real distinction 
is apparent for the following reasons. 

A recent decision in this jurisdiction fully sets forth the au¬ 
thority Congress possesses to secure information for use in 
connection with its power to legislate. In United States v. 
Bryan, 72 F. Supp. 58 (D. C. 1947), the Court said: 

# * * // the subject under scrutiny may have any 
possible relevancy and materiality, no matter how re¬ 
mote, to some possible legislation, it is within the power 
of the Congress to investigate the matter . Moreover, 
the relevancy and the materiality of the subject mat¬ 
ter must be presumed . The burden is on one who main¬ 
tains the contrary to establish his contention. * * * 
(p. 61). 

That the subject of un-American and subversive ac¬ 
tivities is within the investigating power of the Con¬ 
gress is obvious. Conceivably, information in this field 
may aid the Congress in legislating concerning any one 
of many matters, * * * (p. 62). 

Upon appeal this ruling was left unaffected by this Court, 
84 U. S. App. D. C. 394, 174 F. 2d (1949), and the Supreme 
Court, 339 U. S. 323 (1950). Cf. McGrain v. Daugherty, 273 
U. S. 135 (1917); Sinclair v. U. S., 279 U. S. 263 (1929); 
Townsend v. U. S., 68 U. S. App. D. C. 223,95 F. 2d 352 (1938); 
Hearst v. Black, 66 App. D. C. 313, S7 F. 2d 368 (1936). 
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made in the Barsky case, supra. This Court quoted at page 51 
from the decision of the Barsky case, and stated: 

However, appellants here say that the above-quoted 
language of the majority opinion in the Barsky case was 
mere obiter dicta. We do not agree with this asser¬ 
tion which is obviously designed to erode and undermine 
the doctrine of the Barsky decision. The courts of the 
land have many times defined the terms “ obiter dicta” 
and “dicta” as “language unnecessary to a decision,” 
“ruling on an issue not raised/’ or “opinion of a judge 
which does not embody the resolution or determination 
of the court, and made without argument or full con¬ 
sideration of the point.” None of these commonly 
quoted definitions of dicta has any application to the 
above-quoted passages from the Barsky majority 
opinion. 

In very emphatic language this Court finally settled the ques¬ 
tion once and for all by stating, at page 52: 

So that there may be no mistake or misunderstanding 
and because the point here involved has proven to be 
one of constant recurrence, we expressly hold herein 
that the House Committee on Un-American Activities, 
or a properly appointed subcommittee thereof, has the 
power to inquire whether a witness subpoenaed by it is 
or is not a member of the Communist Party or a believer 
in Communism and that this pow’er carries with it neces¬ 
sarily the power to effect criminal punishment for fail¬ 
ure or refusal to answer that question under 2 U. S. C. A. 
Sec. 192. [Emphasis supplied; as to “a believer in 
Communism.”] 

In the instant case the Court below’, citing United States v. 
Rumely, 345 U. S. 41 (1953), 5 for the undisputed proposition 
that there are constitutional limitations to a Congressional in¬ 
quiry, refused to apply the rule of law’ as set dowm in the 


9 Not pertinent to discussion here, discussed post (pp. .*>0-40). 
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Barsky and Lawson cases. The Court below sought to dis¬ 
tinguish the Barsky and Lawson decisions by stating 
(App. 27): 

In the case at bar defendant is not charged with lying 
or denying that he believed in Communism or that he 
was a member of the Communist Party. In count one 
he is charged with falsifying the fact that he was a sym¬ 
pathizer and promoter of Communist interests. 

Such a distinction would appear to have no more validity 
than if the court were to assert that a charge of assault with 
a gun is valid whereas a charge of assault with a blackjack is 
not. Moreover, that the Court below made no real distinction 
is apparent for the following reasons. 

A recent decision in this jurisdiction fully sets forth the au¬ 
thority Congress possesses to secure information for use in 
connection with its power to legislate. In United States v. 
Bryan, 72 F. Supp. 58 (D. C. 1947), the Court said: 

* * * If the subject under scrutiny may have any 
possible relevancy and materiality, no matter how re¬ 
mote, to some possible legislation, it is within the power 
of the Congress to investigate the matter. Moreover, 
the relevancy and the materiality of the subject mat¬ 
ter must be presumed. The burden is on one who main¬ 
tains the contrary to establish his contention. * * * 
(P- 61). 

That the subject of un-American and subversive ac¬ 
tivities is within the investigating power of the Con¬ 
gress is obvious. Conceivably, information in this field 
may aid the Congress in legislating concerning any one 
of many matters, * * * (p. 62). 

Upon appeal this ruling was left unaffected by this Court, 
84 U. S. App. D. C. 394, 174 F. 2d (1949), and the Supreme 
Court, 339 U. S. 323 (1950). Cf. McGrain v. Daugherty, 273 
U. S. 135 (1917); Sinclair v. U. S., 279 U. S. 263 (1929); 
Townsend v. U. S., 68 U. S. App. D. C. 223,95 F. 2d 352 (1938); 
Hearst v. Black, 66 App. D. C. 313, 87 F. 2d 368 (1936). 
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Clearly, if Congressional Committees are legally empowered 
to compel witnesses to answer as to their belief in Communism 
or their membership in the Communist Party (Barsky and 
Lawson cases, supra) as this Court has held, ■when the Com¬ 
mittee’s purpose is to “inquire as to un-American and sub¬ 
versive activity,” then it was pertinent and material for the 
Committee here to receive the voluntary statement of the de¬ 
fendant as to his relationship with Communism when its pur¬ 
pose was to inquire into— 

subversive activities in the United States, * * * es¬ 
pionage. sabotage, and infiltration by persons who are 
or may be under the domination of the foreign govern¬ 
ment or organizations controlling the world communist 
movement * * * 

The parallel between the Lawson case and the instant case 
is even more striking in that in Lawson the defendants were 
writers who moulded public opinion through the motion pic¬ 
ture industry while in the instant case the defendant was an 
important figure in the Institute of Pacific Relations, editor 
of one of its official publications. “Pacific Affairs,” a former 
United States Government official and one in a position to in¬ 
fluence public opinion. 

As this Court proceeded to state in the Lawson case, at page 
53: 

It is equally beyond dispute that the motion picture 
industry plays a critically prominent role in the mould¬ 
ing of public opinion and that motion pictures are, or 
are capable of being, a potent medium of propaganda 
dissemination which may influence the minds of mil¬ 
lions of American people. This being so, it is absurd 
to argue, as these appellants do, that questions asked 
men who, by their authorship of the scripts, vitally in¬ 
fluence the ultimate production of motion pictures seen 
by millions, which questions require disclosure of 
whether or not they are or ever have been Communist, 
are not pertinent questions. 

And further, as this Court stated in the Barsky case, at page 246: 

The nature and scope of the program and activities 
[of Communism] depend in large measure upon the 
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character and number of their [Communist and Com¬ 
munist Party] adherents. Personnel is part of the 
subject. Moreover, the accuracy of the information 
obtained depends in large part upon the knowledge 
and attitude of the witness [toward Communism and 
Communist Party], whether present before the Com¬ 
mittee or represented by the testimony of another. 
[Brackets, emphasis added.] 

It would follow necessarily from the Lawson case that if a 
witness may be criminally punished for contempt for refusing 
to answer whether he is a believer in Communism, he may be 
punished for perjury in falsely denying such a belief. A 
fortiori, a witness may be punished for perjury in falsely deny¬ 
ing he is a promoter of Communism, for “promoter” connotes 
more than belief, it exemplifies active support. Finally, as 
is more fully discussed hereinafter in connection with the 
Sixth Amendment, the word “sympathizer” as used by the 
defendant in its context clearly means a kind of promoter 
(for the defendant testified that he had never been “a sympa¬ 
thizer or any other kind of promoter”). Indeed, a reading 
of the entire first count of the indictment reflects an emphasis 
on the activities of the defendant rather than his passive beliefs. 

The instant case is no more violative of the First Amend¬ 
ment than would be a false statement case predicated upon 
the “non-Communist” affidavit ruled upon by the Supreme 
Court in Communications Association V. Douds, 339 U. S. 382 
(1950). 

In upholding the validity of the statute, requiring an affidavit 
that affiant— 

* * * is not a member of the Communist Party or 
affiliated with such Party, and that he does not believe 
in, and is not a member of or supports any organiza¬ 
tion that believes in or teaches the overthrow of the 
United States Government by force or by any illegal 
or unconstitutional methods. 

the Supreme Court disposed of arguments which “attack the 
straw man of ‘thought control/ ” which propound “the prin¬ 
ciple that one may under no circumstances be required to state 
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his beliefs on any subject/’ and which “make a fetish of 
beliefs.” It said: 

Of course we agree that one may not be imprisoned 
or executed because he holds particular beliefs. But to 
attack the straw man of “thought control” is to ignore 
the fact that the sole effect of the statute upon one 
who believes in overthrow" of the Government by force 
and violence—and does not deny his belief—is that he 
may be forced to relinquish his position as a union 
leader (p. 408). 

***** 

If the principle that one may under no circumstance 
be required to state his beliefs on any subject nor suffer 
the loss of any right or privilege because of his beliefs 
be a valid one. its application in other possible situations 
becomes relevant (p. 40S). 

*««•»« 

If it is admitted that beliefs are springs to action, 
it becomes highly relevant whether the person who is 
asked w-hether he believes in overthrow of the Gov¬ 
ernment by force is a general with five hundred thousand 
men at his command or a village constable. To argue 
that because the latter may not be asked his beliefs the 
former must necessarily be exempt is to make a fetish 
of beliefs (pp. 40SM10). 

It should be noted that the underlying principle of the 
Douds case has been reaffirmed by the Supreme Court in 
Kedrofj v. St. Nicholas Cathedral, 344 U. S. 94, 119 (1952): 
“In Douds we saw nothing that w^as aimed at the free expression 
of views.” 

D. There is no license to commit perjury 

To permit the defendant to plead the protection of the First 
Amendment to avoid a charge of perjury, based upon a false 
statement, and a voluntary one at that, is to accord to the 
First Amendment a construction never intended, and one, 
which, if permitted to stand, is precedent for the proposition 
that one may lie under oath, if the subject matter of the lie 
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relates to any of the matters detailed in the Amendment. 
Cf. Glicksiein v. U. S., 222 U. S. 139, 142 (1911) where the 
Supreme Court held that an immunity provision in the Bank¬ 
ruptcy Act “does not endow the person who testifies with a 
license to commit perjury.” 

The perjury statute involved in this case (22 D. C. Code 
(1951 Ed.) Section 2501) was passed to protect the com¬ 
munity against falsehood in those matters wherein by law 
it is provided an oath be administered. That it is within 
the poiuer of Congress to protect against the rendition 
of false testimony if given under oath is a proposition which 
requires little discussion. We reject the implicit principle of 
the lower Court’s decision that a person may, under oath before 
a Congressional Committee by means of a voluntary state¬ 
ment, perpetrate a fraud upon it and that the United States 
is remediless to punish the fraud if it relates to matters of 
political beliefs and activities. 

As the First Amendment does not guarantee him who speaks 
immunity from the legal consequences of his verbal acting we 
fail to see how the taking of an oath before the Senate Internal 
Security Subcommittee can, standing alone, be thought to 
violate the defendant’s rights under the First Amendment. 
Certainly, there is no direct prohibition in the oath-taking 
which purports to restrain the defendant from entertaining or 
expressing beliefs or opinions on political matters or any other 
subject. 

Whether the legal obligation to testify truthfully under oath 
has been abused by an expression of fact or opinion so as to 
constitute perjuiy depends on whether the statement was made 
knowingly, wilfully and fraudulently. If the statement was 
so made, then it is actionable, for the perjury statute is aimed 
directly at such fraudulent conduct and furnishes the effective 
means for its eradication. 

Indeed, it should be needless to emphasize the defendant is 
not being prosecuted for adhering to a belief or opinion, political 
or othencise, but rather for giving false testimony. In fact he 
was not asked to state his political belief, but rather he him¬ 
self volunteered to state it. The offense with which he is 
charged is that he lied in saying that which he did not believe. 
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When the defendant appeared before the Senate Subcom¬ 
mittee, he had his choice of several courses of action. As the 
Court said in Claiborne v. U. S., 77 F. 2d 6S2, 690 (C. A. S, 
1953): 

There were two courses open to him. If his testimony 
would incriminate him (and he alone knew whether it 
would), he had the privilege of refusing to testify, and if 
he had properly refused, no proceedings could have been 
taken against him. Or he could have testified truth¬ 
fully. There was nothing in the situation, assuming 
the facts stated in his plea in abatement to be true, which 
would grant him a license to commit 'perjury. If he 
testified before the grand jury as to any material matter, 
and wilfully falsified, then he perjured himself. If he 
had the right to rejuse to testify on the ground that his 
testimony would incriminate him, that right to per¬ 
sonal to him. No one could exercise it for him, and if 
he did not exercise it, he waived it. [Emphasis added.] 

E. The “clear and present danger” test does not apply; and the substantive 
evils of subversion and communism justify the inquiry thereinto 


In the instant case the court below, misconstruing the guid¬ 
ing principle of the Douds case, attempted to distinguish it on 
the erroneous ground that in Douds there were overt acts that 
showed a clear and present danger. The court below erred in 
that in Douds (1) there were no overt acts present—the Su¬ 
preme Court rather pointed out that a belief being a mental 
state, could be proven by such outward manifestations of the 
mind as words and conduct, these being overt acts, and (2) no 
clear and present danger was or had to be found—the Supreme 
Court rather held that Congress recognized a likelihood of sub¬ 
stantive evil from Communist influence in labor unions. 

For the sake of orderliness that portion of Douds which treats 
of proof of belief by overt acts is more appropriately discussed 
hereinafter under the Sixth Amendment and Rule 7 (c). As 
to the clear and present danger test, it is obvious that the court 
below confused it and considered it the same as the requirement 
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in speech restriction cases that a substantial evil be likely. The 
court below in the instant case said: 

Time and again the Supreme Court has emphasized 
the freedom under the First Amendment to have opin¬ 
ions and sympathies, unexpressed by overt acts that 
show a clear and present danger to the Constitutional 
form of government guaranteed by the Constitution 
(App. 29). 

***** 

In our proper concern for the internal and external 
threat of Communism and in pursuing our efforts to 
strike down this threat, we should endeavor to be con¬ 
sistent and not attempt to require a conformity in 
thought and beliefs that has no relevancy to a present 
danger to our security (App. 30). 

Nothing can be more inaccurate. The clear and present dan¬ 
ger test can not have any application in the instant case. 
As the Supreme Court held in Douds at pages 396-397: 

But the question with which we are here faced is 
not the same one that Justices Holmes and Brandeis 
found convenient to consider in terms of clear and 
present danger. Government's interest here is not in 
preventing the dissemination of Communist doctrine or 
the holding of particular beliefs because it is feared that 
unlawful action will result therefrom if free speech is 
practiced. Its interest is in protecting the free flow of 
commerce from what Congress considers to be substan¬ 
tial evils of conduct that are not the products of speech 
at all. Section 9 (h), in other words, does not inter¬ 
fere with speech because Congress fears the conse¬ 
quences of speech; it regulates harmful conduct which 
Congress has determined is carried on by persons who 
may be identified by their political affiliation and 
beliefs. 

***** 

The contention of petitioner in No. 13 that this court 
must find that political strikes create a clear and present 
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danger to the security of the Nation or of widespread 
industrial strife in order to sustain Section 9 (h) simi¬ 
larly misconceives the purpose that phrase was in¬ 
tended to serve. * * * 

***** 

But in suggesting that the substantive evil must be 
serious and substantial, it was never the intention of 
this Court to lay down an absolutist test measured in 
terms of danger to the Nation. When the effect of a 
statute or ordinance upon the exercise of First Amend¬ 
ment freedoms is relatively small and the public in¬ 
terest to be protected is substantial, it is obvious that a 
rigid test requiring a showing of imminent danger to 
the security of the Nation is an absurdity. 

The Supreme Court again set forth the distinction in Dennis 
v. U. S., 341 U. S. 494 (1951), wherein it stated at pages 507- 
508 in reference to the Douds case: 

We pointed out that Congress did not intend to pun¬ 
ish belief, but rather intended to regulate the conduct 
of union affairs. We therefore held that any indirect 
sanction on speech which might arise from the oath 
requirement did not present a proper case for the “clear 
and present danger” test, for regulation was aimed at 
conduct rather than speech. In discussing the proper 
measure of evaluation of this kind of legislation, we 
suggested that the Holmes-Brandeis philosophy insisted 
that where there was a direct restriction upon speech, 
a “clear and present danger’’ that the substantive evil 
would be caused was necessary before the statute in 
question could be constitutionally applied. [Emphasis 
supplied.] 

Applying the principle propounded by the Douds and Dennis 
cases to the instant case, and recognizing that- the purpose of 
the perjury statute is to regulate the conduct of witnesses 
rather than to impose a direct restriction upon their speech, 
it is clear that the court below had no authority to invoke the 
clear and present danger test to bar prosecution for perjury 
in the first count. 





The substantive evil which Congress recognized in the Reso¬ 
lution and to which the Internal Security Subcommittee ad¬ 
dressed itself in the instant case was subversive activity includ¬ 
ing communism and its infiltration within the United States. 

F. Authorities cited by the lower court are inapplicable to count one 

The court below, in holding the first count violative of the 
First Amendment, cited as its authority therefore five de¬ 
cisions. One, U. S. v. Rurnely, 345 U. S. 41 (1953), actually 
held no more than that a Congressional committee could not 
go beyond the scope of its enabling Resolution. In each of 
the other four cases, Schenck v. U. S., 249 U. S. 47 (1919); 
Taylor v. Mississippi, 319 U. S. 583; Board of Education v. 
Barnette, 319 U. S. 624 (1943); and Dejonge v. Oregon, 299 
U. S. 353 (1937), the Supreme Court was concerned with the 
effect of legislation which imposed a prior direct restraint upon 
speech, press or assembly or which punished individuals for 
having published their views, or having attended a meeting, or 
which required saluting the American flag. 

Further, in these cases the Supreme Court- was called upon to 
determine not only whether the statute was constitutional but 
additionally whether the violations constituted a clear and pres¬ 
ent danger. These were the issues in the cited cases which the 
lower court so completely misapplied. They are not present in 
the instant case. Entirely inappropriate therefore was the 
lower court’s citation of these decisions. 

In Rurnely, supra, the Supreme Court held that the defend¬ 
ant’s conviction for contempt of a Congressional committee 
was unconstitutional as the contempt was based upon an un¬ 
warranted construction of the scope of the committee’s author¬ 
ity under its enabling Resolution. The Supreme Court did not 
decide the question of the authority of Congress to empower 
one of its committees to inquire generally as to the moulding 
of public opinion. It did. however, state its doubts as to the 
constitutionality of a resolution which would allow inquiry 
“into all efforts of private individuals to influence public 
opinion through books and periodicals, however remote the 
radiations of influence which they may exert upon the ultimate 
legislative process” ( Rurnely . supra, at page 46). 
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In the instant case, however, the enabling resolution of the 
Senate Subcommittee on Internal Security specifically and 
narrowly delimited its authority, confining it clearly within 
the scope of Congressional inquiry affirmed by this Court in 
U. S. v. Bryan, supra; Barsky v. U. S., supra; and Lawson v. 
U. S., supra. Additionally whereas the House Committee ex¬ 
ercised its authority to subpoena Rumely, defendant here re¬ 
quested the Subcommittee for permission to appear; where in 
Rumely it was sought to compel the witness' testimony, here 
defendant volunteered his testimony; where Rumely did not 
testify, defendant here is charged with testifying falsely. 

In the Schenck case, supra, the defendants were convicted of 
interference with military enlistments under the Espionage Act 
of 1917 in having circulated a petition which was held to con¬ 
stitute a clear and present danger. In the Taylor case, supra, 
the defendants were convicted under a state statute for having 
disseminated literature advocating the nonsaluting of the na¬ 
tional and state flags. In Board of Education v. Barnette, 
supra, a statute imposing expulsion from school of children 
refusing to salute the flag was held unconstitutional. In the 
Dejonge case, supra, it was held that a state statute outlawing 
any and all activities of any group or organization which ad¬ 
vocated the doctrine of criminal syndicalism or sabotage was 
unconstitutional as applied to convict a defendant for merely 
assisting at a meeting called by the Communist Party at which 
nothing unlawful was done or advocated. 

The basic error of the lower court in citing cases under the 
First Amendment in support of its holding was its mistaking 
form for substance. It is because of this fundamental error 
that the lower court cited the cases distinguished above. They 
bear little resemblance to the case at bar. even as a matter of 
form; they bear not the slightest resemblance as a matter of 
substance. Cf. Near v. Minnesota, 2S3 U. S. 697, 708 (1931). 


G. Conformity of ideas and the imposition of orthodox views are not in 

issue 

The court below said (App. 30): “* * * We should * * * 
not attempt to require a. conformity in thought and beliefs that 
lias no relevancy to a present danger to our security.” What 


is the basis for the court’s conclusion that defendant is being 
tried for the expression of unorthodox ideas or that an attempt 
is being made to require that he conform his thoughts and be¬ 
liefs? Conform to whom? To the beliefs of the Grand Jury 
which returned this indictment? To the thoughts of the De¬ 
partment of Justice which presented the evidence to the Grand 
Jury? These are the only parties involved in the preparation 
of this indictment. Who finds his ideas unorthodox? Wherein 
are his ideas in issue? W T e submit as forcefully as we are able 
that such questions arise only because the court entirely mis¬ 
conceived the scope of the issue which it was called upon to 
decide. 

The issue and the only issue which the lower court had to 
meet was whether the count was sufficient to properly charge 
the defendant with the crime of perjury. 

Ill 

Count One is not violative of the Sixth Amendment and 
Federal Criminal Rule 7 (c) 

A. Count one is sufficient in that it sets out all of the elements of the offense 

of perjury 

Construing the first count in the light of the provisions of the 
Sixth Amendment and Rule 7 (c) of the Federal Rules of 
Criminal Procedure the lower court began by setting forth 
the well-established principle that to satisfy these require¬ 
ments an indictment must so apprise the defendant of the of¬ 
fense charged that he is able (1) to prepare his defense and 
(2) interpose a plea of double jeopardy if an attempt be made 
to try him again for the same offense, and in support properly 
cited Sutton v. U. S., 157 F. 2d 661 (C. A. 5, 1946); U. S. v. 
Fields, 6 FRD 203 (1946); Hagner v. U. S. f 285 U. S. 427. 
(1932); U. S. v. Meyers, 75 F. Supp. 4S6 (194S); Walker v. 
U. S., 93 F. 2d 792 (C. A. 8. 193S); Claiborne v. U. S. f 77 F. 
2d 6S2 (C. A. 8, 1935); Asgill v. U. S. f 60 F. 2d 776 (C. A. 4. 
1932); Kovoloff v. U. S. f 202 Fed. 475 (C. A. 7, 1912). 

However, the lower court erroneously concluded that the 
charge is so nebulous and indefinite that a jury would have to 
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indulge in speculation in order to arrive at a verdict and, there¬ 
fore, it “fails to meet the test of definiteness required by the 
Sixth Amendment and Rule 7 (c)” (App. 26). 

It is settled law that a perjury indictment which sets out all 
of the elements necessary to charge the offense in the words 
of the statute is sufficient, and unassailable upon a motion to 
dismiss. While an even current of authorities support this 
proposition, it is manifested most clearly in the very cases cited 
by the Court, supra. Curiously, it will be seen that in not one 
of the cases cited by the lower Court, was a perjury indictment 
held bad for insufficiency. 

For example. Asgill v. U. S., supra, involved an indictment 
for perjury which averred that defendant had given— 

* * * certain false testimony in a civil case tried 
on October 3, 192S. in the United States District Court 
for the Eastern District of Virginia, at Richmond, the 
swearing of the witness, the facts sworn to and charged 
in the indictment to have been material, false and 
known by the defendant to be false (p. 777). 

A demurrer to the indictment alleging it to be insufficient “be¬ 
cause of indefiniteness and uncertainty and because of its fail¬ 
ure to inform the demurrant of the facts, circumstances, and 
ingredients of the offense sought to be charged” was overruled 
with the brief observation that the allegations in the indict¬ 
ment, detailed above, “completely answered’’ defendant’s ob¬ 
jections. 

All of the other cases cited by the lower Court contain sim¬ 
ilar rulings. 

We submit it is clear from the line of cases cited by the 
lower court that the indictment in the instant case sets forth 
all of the elements necessary to properly charge an offense 
under the perjury statute and, having done so, is not vulnerable 
to a motion to dismiss. 0 


* The instant indictment avers the oath of the defendant, the name and 
competency of the Senate Subcommittee before which it was taken, the 
authority and materiality of the subcommittee's investigation, the time, 
place, and materiality of defendant’s testimony, the testimony alleged to' 
be false and that defendant knew it to be false when he save it. 
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In view of the particulars in the indictment and the Court’s 
statement in dismissing count one, it would seem as if the 
lower Court had reasoned: A man is charged with perjury. 
Shall he be tried? Does not the indictment set forth the date, 
place and Committee before whom the accused appeared, 
the fact he was under oath, quote specifically his allegedly 
perjurious statements, and properly plead pertinency, mate¬ 
riality, wilfullness and falsity? No matter. Does not quoting 
the perjurious testimony in the indictment eliminate the risk 
of the defendant’s again being charged with perjury regarding 
the same testimony? No matter. Is it not plain that after the 
Government’s evidence is presented at trial the Court could 
determine whether the facts supported the jury’s finding as 
to whether the testimony was perjured? No matter. The 
only matter is—would the jurors indulge in speculation to 
arrive at a verdict? To answer this question in the affirma¬ 
tive the Court must do so in ignorance of what the evidence 
would be in a trial of the issue. No matter—the Court wall 
dismiss the indictment. 


B. The meaning of defendant’s perjurious utterance is for the jury to 

determine 

Further, as we have noted at greater length in our discussion 
of the law of prejury (pp. 17-23, this brief) a perjury indict¬ 
ment is not properly subject to pre-trial attack on the grounds 
that the testimony charged as perjurious may be vague or 
indefinite. 

But we need not rest upon the clear implication of the cases 
and authorities cited in our discussion of the law of perjury. 
The precise point, namely, that it is the function of the jury 
and not the court to resolve any ambiguity or indefiniteness 
in the meaning of the testimony upon which the defendant is 
charged, was met and decided by the Circuit Court of Appeals 
in Seymour v. United States, 77 F. 2d 577 (C. A. 8, 1935). 

Defendant there had been indicted and convicted of perjury 
committed before a Senate Subcommittee investigating cam¬ 
paign expenses of candidates for the United States Senate. 
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Included among the counts of the indictment was one charg¬ 
ing defendant upon the following testimony: 

Q. 13. You had no part then, in view of what you have 
said, in encouraging the candidacy of George W. Norris, 
of Broken Bow? * * * 

A. Not a bit (p. 5S3). [Emphasis supplied.] 

At the trial the judge had instructed the Jury: 

Of course it is proper to consider the intelligence, the 
experience, the education, the understanding of the per¬ 
son who given (gives) the testimony and his compre¬ 
hension of the questions asked him and his knowledge 
of the meaning of the words which he uses in giving his 
answers. But after considering all the circumstances, 
the final and legal test is not what the words might 
ordinarily mean, not what someone else claims they 
mean, not what the jury thinks the words mean, and not 
even the meaning which the words have as definited (de¬ 
fined) in the dictionary, although the ordinary meaning 
of such words is proper for you to consider in ascertaining 
the meaning which was used by the one giving the testi¬ 
mony. But the test that you must consider and use, is 
whether or not the defendant believed the testimony as 
given was true at the time and in the sense that he under¬ 
stood the questions and in the sense he gave the answers 
constituting his testimony. 

In considering the meaning of the words as used you 
have a right to consider the common usage and meaning, 
or the various common meanings or usages of such 
words, and the more exact meaning as defined by the 
dictionary, but even after considering that, still the test 
for you is, as I have said, to find out the meaning in 
which the defendant who gave the testimony intended 
in his answers and understood in the questions where 
such words were used (p. 582). 

I am not undertaking to bring to your attention the 
meaning of all the words in all of these questions and 
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answers or all the meanings of those which might be con¬ 
sidered ambiguous or indefinite, but I am trying to call 
to your attention the fact that it is for you to determine 
the meaning of the language and that if there is an 
ambiguity or indefiniteness in the meaning of the words 
used, that it is for you to say the sense or meaning in 
which Mr. Seymour gave his testimony and the belief 
that he had as to the meaning of the words which were 
used in the questions and answers (p. 5S3). [Emphasis 
supplied.] 

On appeal, the Circuit Court, finding the Court's instructions 
to be proper, disposed of appellant’s contention that the word 
“encouraging” in the charge was “uncertain”: 

Appellant argues that the word “encouraging” in the 
question was so uncertain that it called for “his opinion 
or construction as to its meaning” and that he construed 
it as meaning “whether he had come into personal con¬ 
tact with Norris (of Broken Bow) or brought his per¬ 
sonal influence to bear to persuade him to become a 
candidate,” which he had not done and so answered. 
It was certainly an open question for the jury to decide 
whether, after having just denied knowing or hearing 
of Norris, appellant (who had actively co-operated to 
get Norris into the primary) did or could have thought 
that the question of whether he “had no part * * * in 
encouraging the candidacy” of said Norris meant what 
he said he understood it to mean (p. 584). 

It would be difficult to find a more apt analogy to the instant 
case. Defendant’s argument in that case that the word “en¬ 
couraging” was so uncertain that it called for “his opinion or 
construction as to its meaning” is essentially the same as the 
contention here that the phrase “sympathizer or any other 
kind of promoter of Communism” may have a variety of mean¬ 
ings and is too vague and conjectural for jury determination. 

The objection, of course, is squarely answered by the court 
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in the Seymour case, supra. The question of what meaning 
is to be given defendant’s words must be resolved by the jury 
after hearing all the evidence. Clearly, defendant Seymour 
was entitled to contend at the trial that he understood the ques¬ 
tion as to whether he had any part in “encouraging the can¬ 
didacy of George W. Norris” to mean “whether he had come in 
personal contact with Norris or brought his personal influence 
to bear to persuade him to become a candidate.” Similarly, 
defendant here will have the opportunity to argue at trial 
that he employed these terms in a certain sense and that- by 
these lights his statement was true. But as is clear from Sey¬ 
mour and the decisions hereinbefore cited, this is a question 
for the jury which cannot be resolved upon a motion to dismiss. 

While a similarity between the facts and the arguments 
raised in the Seymour case and those presented here is striking, 
we pause to note that there is. indeed, an important distinction. 
The language unsuccessfully assailed there was that of the in¬ 
terrogator; the words employed here are those of the defend¬ 
ant himself. Surely, defendant’s contention that- the count 
is defective because it does not clearly apprise him of the 
charge against which he must defend has none of the logic 
of the argument of Seymour who could at least contend that 
the words were those of someone else and he had misunder¬ 
stood them. 


C. Defendant’s words are obviously susceptible of definite construction 

and meaning 

The complete incongruity of the “uncertainty” argument 
becomes even more apparent when we examine defendant’s 
statement upon which the count is based. 7 This written state¬ 
ment, concerning which the defendant told the Senate Subcom¬ 
mittee: “I am accustomed to a careful use of words # * * 
I have tried to use firm and precise language,” * had previously 
been approved by his counsel, as Mr. Fortas admitted, “from 
a legal point of view,” 3 who had “consulted extensively” in its 
preparation. 9 Unless the statement, which defendant and coun- 

7 App. 1C, fn. 7. 

1 Hgs. p. 2941. Cf. Hgs. pp. 2904, 2933, 2943. 2987, and 2992. 

* Hgs. p. 2899. 
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sel described as precise and legally proper in form, was intended 
to be farcical it can hardly now be assailed by defendant as 
indefinite and legally insufficient. 

In substance, defendant’s argument. (App. 10) that his state¬ 
ment is so vague, uncertain and subject to so many different 
interpretations that a charge of perjury could not be based 
upon it is not unlike the shrill disclaimer of Humpty Dumpty: 

When I use a word it means just what I choose it to 
mean—neither more nor less. 10 

In the preface to his statement defendant at once makes 
clear his understanding of the words upon which he is charged: 

All kinds of attempts have been made to depict me 
as a Communist or Soviet agent. I have in fact been 
falsely identified as a fellow traveler, sympathizer, or 
follower of the Communist line or promoter of Com¬ 
munist interests. 11 

He thus recognizes that he had been identified as a Com¬ 
munist, a Soviet agent, a fellow traveler, a sympathizer and a 
promoter of Communism and Communist interests. He notes 
these charges and categorically denies them: 

I am none of these things and have never been. I 
am not and have never been a Communist, a Soviet 
agent, sympathizer, or any other kind of promoter of 
Communism or Communist interests. 11 

But as if he were anticipating the very argument he is now 
raising, he took pains to repudiate it in advance: 

Now I want to make my position clear. I am not 
interested in fine or technical distinctions. I am not 
interested in graduations or degrees of disloyalty. I 
have no use for fancy, legalistic distinctionsl 1 [Em¬ 
phasis supplied.] 

Thus he stressed no fine distinctions in the meaning of the 
words “sympathizer,” “promoter,” “communism,” or “com¬ 
munist interests.” 

10 “The question is,” said Alice, “whether you can make words mean so 
many different things.” Through the Looking Glass, by Lewis Carroll. 
Random House (1946 ed.), p. 94. 

11 (App. 16, fn. 7.) 
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A perjury indictment which alleges just what the defendant 
said is certainly not vague in alleging what the testimony was. 
If the vagueness is in the words used, that is not the pleader's 
fault. The words were used by Lattimore, not the pleader. 
They may not have been vague to Lattimore at all; and the 
government has a right to show that in a trial. 

We may safely assume that the defendant here, former editor 
and government official, is a person intelligent and schooled 
enough to be familiar with the words “sympathizer or any 
other kind of promoter of Communism or Communist inter¬ 
ests.’' His understanding of the significance of these w r ords 
may not coincide with that of another, and may not be what 
a dictionary gives. The sole requirement is that the defendant 
must have truthfully denied being a “sympathizer or promoter 
of Communism or Communist interests,” in the sense that these 
words had significance to him. There is no vagueness or indefi¬ 
niteness in his own personal definition. 

However, if the defendant can convince the Court that the 
meaning of the charge is uncertain to him, he has an obvious 
remedy: he may obtain particulars. Nichols, Cyc. Fed. Proc., 
Sec. 42.42. Under no circumstances should Count One have 
been dismissed. 

The dismissal by the lower court of Count One as violative 
of the Sixth Amendment on the basis that the “sympathies” 
of the defendant are— 

so nebulous and indefinite that a jury would have to 
indulge in speculation in order to arrive at a verdict 
(App. 25). 

illustrates with clarity the wisdom of the rule that courts are 
legally incapable of amending indictments returned by grand 
juries. 

In the instant case the grand jury charged the defendant in 
the specific language he had employed. The grand jury further 
charged that the defendant had wilfully, knowingly, and falsely 
made these statements under oath. 

As previously set forth, where the words used are susceptible 
of more than one meaning, it is a matter of proof that the de- 
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fendant falsely testified in the sense that the words had mean¬ 
ing to him. 

The court here, in defining the term “sympathizer” to mean 
“sympathies” usurped the responsibility of the jury at trial, 
and in dismissing count one on that ground acted without au¬ 
thority and contrary to the law governing such prosecution. 

The Government recognizes that just as the lower court 
could not, neither should the Government here, or elsewhere 
prior to trial, set forth evidence disclosing the exact meaning 
the defendant gave the term “sympathizer” when he testified. 

However, that the meaning of “sympathizer” as used in 
defendant’s statement does not accord with the meaning as¬ 
cribed to it by the lower court is obvious when the ordinary 
signification is given the term as it appears in context. There 
it appears that the defendant intended to deny being a kind 
of “'promoter” of Communism or Communist interests in using 
the term “sympathizer” 

In popular usage many terms identifying types of persons 
or activities, possess meanings contrary to the noun to which 
they ordinarily refer; context necessarily discloses the particu¬ 
lar meaning with which such terms are employed. As this 
Court recently stated, “The law does not strip words to their 
minimum meaning and ignore their implications. It does not 
ignore their context.” Gariepy v. Drew Pearson and ABC. 
Opinion No. 11492 (C. A. D. C., June 11,1953). 

To identify persons as being “quislings,” “fifth columnists,” 
“boycotters,” “carpetbaggers,” “racketeers,” and “squealers,” 
is not to employ terms so vague and indefinite that the meaning 
of the speaker is not communicated to those addressed. This 
Court may take judicial notice that in popular usage “quis¬ 
lings” are identified as supporters of the Norwegian Nazi rather 
than members of the Quisling family; that “fifth columnists” 
are persons within an area who are awaiting the opportune time 
to rise in revolt against its government; that “boycotters” are 
persons applying economic coercion and are not descendants 
of the Captain of Irish fame; that “carpetbaggers” were op¬ 
portunists advancing their personal fortunes in the Southern 
United States following the War between the States, rather 
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than persons carrying carpetbags; that “racketeers” are persons 
engaged in illegal activities, rather than persons using tennis, 
lacrosse, squash, or any other kind of racket; and that 
“squealer” is a kind of informer, rather than one sounding as 
does a pig in pain. 

Here a jury would be entitled to find that the defendant used 
the word “sympathizer” in one or more of the following itali¬ 
cized senses: 

(1) Murray—New English Dictionary (Oxford: At 
the Clarendon Press. 1919) Yol. 9, Pt. 2 SU-TH: 
Sympathizer: One who or that which sympathizes; es¬ 
pecially one disposed to agree with or approve a party, 
cause, etc.; a backer-up; 

(2) The Universal Dictionary of the English Lan¬ 
guage (Consolidated Book Publishers. Inc., Chicago, 
1940). p. 1229: 1. Sympathizer: One who sympathizes; 
(a) person who shares another’s opinion. &; an adher¬ 
ent, supporter; (b) one who supports a cause, move¬ 
ment, 2. (a) person who shares the difficulties of 
another, who expresses sympathy, who gives consola¬ 
tion ; 

(3) Roget’s International Thesaurus (Thomas Y. 
Crowell Company; New Edition 1946) p. 1123; Sympa¬ 
thizer; n. upholder, candleholder, bottleholder [Coll.], 
abettor, seconder, partisan, champion, patron, Maece¬ 
nas. friend at or in court, favorer, fauter [rare], w’ell- 
wisher. sympathizer, sectary, rotary (711.4); 

(4) March—Thesaurus of the English Language 
(Historical Publ. Co., Phila.. Pa. 1902): Sympathizer: 
A partizan. [Emphasis supplied.] 

The term “sympathizer.” as is supported by the above dic¬ 
tionaries and thesauri, denotes an active supporter. In addi¬ 
tion, its use by the defendant, as tested by subject matter, 
context, and his purpose in making his statement, discloses he 
used the word to deny that he was an active supporter of 
Communism. Such meaning of “sympathizer” differs essen¬ 
tially from “sympathies”, the meaning ascribed to it by the 
lower court. Clearly illustrated here is the mischievous con¬ 
sequences of pre-trial construction of perjurious language. 
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D. Phrase “Communist sympathizer” has a definite legal connotation 

It is to be noted that the Courts have repeatedly held that 
the term “Communist sympathizer” has a meaning sufficiently 
definite to be the basis of a libel suit. Grant v. Reader s Di¬ 
gest Assn., 151 F. 2d 733 (C. A. 2, 1946), cert. den. 326 U. S. 
797; Spanel v. Pegler, 160 F. 2d 619 (C. A. 7, 1947); Mencher 
v. Chesley, 297 N. Y. 94. 75 N. E. 2d 257 (1947); Utah State 
Farm Bureau F. v. National Farm, United States Corp., 198 
F. 2d20 (C. A. 10,1952). 12 

In Mencher v. Chesley, supra, the court said at p. 101: 

It is of little moment whether the statement describes 
plaintiff as a Communist or as one having “Communis¬ 
tic” sympathies and affiliations, for, as has been ob¬ 
served, “any difference is one of degree only” ( Grant v. 
Reader’s Digest Assn. Inc., supra, p. 735, per Learned 
Hand, C. J.). 

We recognize, of course, that the test in libel cases is the 
meaning of the assailed utterance to the reader, while in per¬ 
jury the speaker's understanding of the words is of prime im¬ 
portance. However, the argument which we meet here is that 
the words employed by defendant are so vague and indefinite 
that they cannot support a charge of perjury. The cases cited, 
however, clearly support our contention that the term “Com¬ 
munist sympathizer” has a connotation which is sufficiently 
definite upon which to predicate a legal action. 

E. Holdings in Douds u as to proof of false statements and meaning of 

words are applicable to instant case 

In addition to the misapplication of the Douds case by the 
lower court previously discussed (pp. 33-34, 36-38, this brief), 
and in view of the misapplication of other aspects of Douds to 
the instant case, a discussion of the errors of the lower court 
in attempting to distinguish the principles of the Douds case 
is required. 

The lower court’s misconception of the rationale of the 
Douds decision is further evidenced by its observation that 

12 In the latter rase it was held at page 23: 

To call someone or refer to him as “communist dominated” is a 
statement of a bald and unambiguous fact. 

15 Communication* A**n. v. Doud*, 339 U. S. 382 (1950). 
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the overt acts referred to there were “the obstructions to free 
flow of commerce caused by strikes and other industrial unrest,” 
and that “no overt acts could possibly emerge from this Count, 
such as existed in the Douds case’’ (App. 2S. 31). 

The Douds case upheld the constitutionality of Section 9 (h) 
of the National Labor Relations Act requiring an officer of a 
union to submit an affidavit that: 

* * * he is not a member of the Communist Party 
or affiliated with such party, and that he does not believe 
in, and is not a member of or supports any organiza¬ 
tion that believes in or teaches, the overthrow of the 
United States Government by force or by any illegal 
or unconstitutional methods (p. 3S6). [Emphasis 
added.] 

The Supreme Court at the outset gave consideration to the 
First Amendment which it decided was not violated, because 
the apprehended evil of political strikes by Communists was 
substantial. Then the Supreme Court turned to the issue 
(here raised as a Sixth Amendment question) whether proof 
could be had that an individual had made a false statement 
in swearing that he did not believe in the overthrow of the 
Government by force. It stated that mental state may be 
proved by such outward manifestations as words and conduct, 
and accordingly held that the statute was not vague and 
indefinite. 

It should be emphasized that it is not until its considera¬ 
tion of the question whether the statute is “unconstitutionally 
vague” (p. 412) and how the affiant's state of mind may be 
proved that the Supreme Court in Douds first mentions the 
problem of “overt acts.” It said at p. 410: 

Insofar as a distinction between beliefs and political 
affiliations is based upon absence of any “overt act” 
in the former case, it is relevant, if at all, in connection 
with problems of proof. [Emphasis supplied.] 
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The Court then proceeds, at page 411, to explain what it 
means by “overt acts.” 

* * * (T)he state of a man’s mind must be inferred 
from the things he says or does. Of course we agree 
that the courts cannot “ascertain the thought that has 
had no outward manifestation.” But Courts and juries 
every day pass upon knowledge, belief, and intent— 
the state of men’s minds—having before them no more 
than evidence of their words and conduct, from which, 
in ordinary human experience, mental condition may be 
inferred. See 2 Wigmore, Evid. (3d ed.), sections 244, 
256, et seq. False swearing in signing the affidavit must, 
as in other cases where mental state is in issue, be proved 
by the outward manifestations of state of mind. In 
the absence of such manifestations, which are as much 
“overt acts” as the act of joining the Communist Party, 
there can be no successful prosecution for false swearing 
(p. 411). [Emphasis supplied. ] 

Thus, it seems crystal clear that the Supreme Court’s refer¬ 
ence to “overt acts” was intended to include such acts as would 
be necessary to prove that the affiant swore falsely in denying 
that he believed in the overthrow of the Government by force. 
Obviously, it would not be necessary to establish that the affiant 
obstructed the free flow of commerce by causing strikes or in¬ 
dustrial unrest in order to secure his conviction under 9 (h). 
Such factors are indeed relevant, as the Court clearly points 
out, in considering why Congress was justified in enacting the 
statute; but they are in no sense essential to considerations 
of proof. 

For these reasons, it is apparent that the court below mis¬ 
apprehended the rationale of the Douds decision which must be 
considered as squarely deciding that a state of mind is provable 
in a prosecution based upon an allegation of false swearing. 

Thus far, as we have noted, the Supreme Court does not reach 
the question of substantial concern in the instant case, i. e., 
whether the terms “believer in,” “affiliated,” “supports,” are 
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too vague and indefinite to support a charge of false swearing. 
This, the Court squarely meets and decides in the concluding 
section of its opinion. Observing that “ context is all impor¬ 
tant,” the Court states at pages 412-413: 

The only criminal punishment specified is the appli¬ 
cation of Sec. 35 (A) of the Criminal Code, 18 U. S. C. 
1001. which covers only those false statements made 
knowingly and wilfully. 14 The question in any crimi¬ 
nal prosecution involving a non-Communist affidavit 
must therefore be whether the affiant acted in good faith 
or knowingly lied concerning his affiliations, beliefs , sup¬ 
port of organizations, etc. And since the Constitutional 
vice in a vague or indefinite statute is the injustice to 
the accused in placing him on trial for an offense, the 
nature of which he is given no fair warning, the fact 
that punishment is restricted to acts done with knowl¬ 
edge that they contravene the statute makes this ob¬ 
jection untenable. As this Court pointed out in U. S. 
v. Ragen, 314 U. S. 513, 524 (1942), “A mind intent 
upon wilful evasion is inconsistent with surprised in¬ 
nocence/' Cf. Omaechevarria v. Idaho, 246 U. S. 343 
(1918); Hygrad'e Provision Co. v. Sherman, 266 U. S. 
497 (1925); Screws v. United States, 325 U. S. 91 (1945). 
Without considering, therefore, whether in other cir¬ 
cumstances the words used in section 9 (h) would ren¬ 
der a statute unconstitutionally vague and indefinite, 
we think that the fact that under section 35 (A) of the 
Criminal Code no honest, untainted interpretation of 
those words is punishable removes the possibility of 
constitutional infirmity. [Emphasis supplied.] 

We draw* the conclusion, which we submit the Court below 
should have reached, that the foregoing language makes it 
plain that the term, “sympathizer or any other kind of pro- 


14 It is to be noted that 22 D. C. Code, Section 2T»01 (19.71 Ed.), under 
which the defendant was indicted, similarly provides that, “whoever 
* * * trillJuUjr and contrary to such oath * * * states * * * 

any material matter which he does not believe to be true, shall be guilty of 
perjury.” [Emphasis supplied.] The Federal Perjury Statute (IS U. S. C. 
lf>21) contains the same provisions. 


moter,” employed in Count One, is no more vague and indefi¬ 
nite than the above terms held sufficiently certain and definite 
by the Supreme Court. 

It is also clear from Douds that in a prosecution for false 
swearing the fact that it is essential to prove that the act, the 
false swearing, was done wilfully makes untenable any argu¬ 
ment at this posture of the case that defendant cannot be 
prosecuted because the words he employed in swearing falsely 
are vague and indefinite. 

F. There can be no double jeopardy 

We submit that it is manifest from the foregoing citation of 
cases and authorities and from defendant’s statement itself 
that the indictment satisfied the requirements of the Sixth 
Amendment and Rule 7 (c) in clearly apprising defendant of 
the charge he is called upon to answer. However, as the lower 
Court correctly observes (App. 25), there is yet another test to 
be met. The charge must be so stated that the defendant 
could successfully plead double jeopardy if an attempt were 
made to try him again for the same offense, TJ. S. v. Fields, 
supra. We think this test is met. The indictment sets forth 
and identifies the words upon which defendant is being charged 
as well as the time and place. No assertion is made either by 
the lower court or by defendant that it is uncertain, upon which 
portion of his testimony he is being charged. In these cir¬ 
cumstances it is obvious that defendant could not again be 
subjected to an indictment for perjury based on these words. 

IV 

Counts three and four are not violative of the First or Sixth 

Amendment or Rule 7 (c) of the Federal Criminal Rules 

The reasoning of the lower Court as to why it dismissed 
counts three and four is here set forth in its entirety: 

Count three charges that defendant perjured him¬ 
self when he said he did not know that Asiaticus was a 
Communist. Count four charges defendant perjured 
himself when he stated that he. while editor of “Pacific 
Affairs.” had not published articles by persons whom he 
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knew to be Communist (other than Russian contribu¬ 
tions). The question of knowledge, that is, the concept 
of what defendant knew is even more nebulous than 
sympathies. What he could have meant when he said 
he did not “know'* gives rise to speculation and conjec¬ 
ture, but speculation cannot be substituted for proof 
“beyond a reasonable doubt” because the plain meaning 
of the word “reason” excludes conjecture. Defendant 
is the only person who will ever know what he meant 
when he said that he did not know that Asiaticus was a 
Communist. Who can say whether he meant that he 
did not “believe” or “suspect’’ or “feel” or “have reason 
to think.” Any one or all of these still might not con¬ 
stitute knowledge within his own mind. Under these 
counts there can be no overt acts as the outward expres¬ 
sions of the mind as were present in the Douds case. 

The arguments against the validity of count one are 
even stronger when applied to counts three and four. 
Counts three and four must also be stricken down as 
violative of the First and Sixth Amendments. [Em¬ 
phasis added.] 

We urge here as demonstrating the error of the above views 
the arguments made hereinbefore with respect to count one. 

That the Court cites no authority for its novel reasoning 
is understandable for it is the belief of the Government that 
the above quoted holding presents a startling repudiation of 
settled principles of law. 

In effect the lower Court has held that no man can be con¬ 
victed of a crime which requires his “knowledge” to be proven 
as an element of the crime. 

The law is to the contrary; it holds, as Jeremy Bentham 
stated, that “Evidence is the basis of Justice.” What the de¬ 
fendant meant when he said he did not “know” is a factual 
issue capable of being determined by a jury under appropriate 
judicial guidance. 

The law as to proving knowledge and other states of the 
human mind is succinctly stated in Dennis v. U. S., 341 U. S. 
494, 500 (1951): 
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A survey of Title 18 of the U. S. Code indicates that 
the vast majority of the crimes designated by that Title 
requires, by express language, proof of the existence of a 
certain mental state, in words such as “knowingly,” 
“maliciously,” “willfully,” “with the purpose of,” “with 
intent to,” or combinations or permutations of these 
and synonymous terms. The existence of a mens rea 
is the rule of, rather than the exception to, the prin¬ 
ciples of Anglo-American criminal jurisprudence. See 
American Communications Assti. v. Douds, 339 U. S. 
382,411 (1950). 

The cited portion of the Douds case reads as follows: 

But courts and juries every day pass upon knowledge, 
belief and intent—the state of men’s minds—having 
before them no more than evidence of their words and 
conduct, from which, in ordinary human experience, 
mental condition may be inferred. See 2 Wigmore, 
Evidence (3d cd.) 244, 256 et seq. False swearing in 
signing the affidavit must, as in other cases where 
mental state is in issue, be proved by the outward 
manifestations of state of mind. In the absence of such 
manifestations which are as much “overt acts” as the 
act of joining the Communist Party, there can be no 
successful prosecution for false swearing. (At p. 411.) 

Under its reasoning in dismissing the third and fourth counts 
the lower Court would be required to condemn such salutary 
statutes as define the crime of receiving stolen property “know¬ 
ing” it to be stolen. The National Motor Vehicle Theft Act, 
18 U. S. C. A. 2312, et seq., 62 Stat. S06, contains the follow¬ 
ing provisions: 

Sec. 2312. Whoever transports in interstate or foreign 
commerce a motor vehicle or aircraft, knowing the same 
to have been stolen shall be fined, etc. 

Sec. 2313. Whoever receives, conceals, stores, barters, 
sells, or disposes of any motor vehicle or aircrafts, * * * 
knowing the same to be stolen, shall be fined, etc. 

208 - 176—53 - 5 
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In prosecutions under the above statutes, it has been held 
that the question whether the defendant had knowledge that 
the article was stolen was for the jury to decide. U. S. v. Solo- 
witz, 99 F. 2d 714 (C. A. 7, 1938); Wilkerson v. U. S., 41 F. 
2d 654 (C. A. 7, 1930). State statutes with similar provisions 
are too numerous to require citation. If then, there is no vice 
in a statute which makes knowledge an essential element of 
the offense charged, wherein is the vice in a perjury count which 
similarly charges the accused with knowledge of a fact in issue? 
To hold that it is proper to consider “the concept of what de¬ 
fendant knew" in the former case, but wholly improper in 
the latter involves an inconsistency too obvious to merit ex- 
tended comment. 

If counts three and four be stricken down because, accord¬ 
ing to the lower court: “who can say’’ whether defendant in 
denying knowledge that these individuals were Communists, 
meant simply that he did not “believe” or “suspect” or “feel” 
or “have reason to think.” it follows that no defendant could 
be convicted under the stolen property statutes since it is 
equally difficult to say whether defendant merely “believed,” 
“suspected." or “felt” that the goods were stolen. Surely, 
the answer to the Court's question of “who can say'' what the 
defendant meant, is the same in the latter situation as it is in 
the former. In both cases it is a question to be determined by 
the jury. U. S. v. Solowitz, supra; Wilkerson v. U. S., supra. 

That the lower court's reasoning is erroneous is also shown 
by the long history of the law of perjury (pp. 17-23, this brief) 
wherein each and every defendant was convicted on the find¬ 
ing that he had with knowledge either wilfully testified as to 
that which he knew or believed to be false, or stated that to be 
true or false as to which he was without kn-owledge. 

Illustrative are: 

Behrle v. U. S. 69 App. D. C. 304, 100 F. 2d 714 (1938). 
There the defendant was charged with perjury in saying that 
he “did not remember” when asked whether the events de¬ 
scribed in a statement signed by him happened or not. This 
Court of Appeals said in part at page 306: 
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In short he “remembered nothing.” Direct proof 
that he did remember was impossible. The circumstan¬ 
tial evidence that he must have remembered, was, if 
believed, enough to overcome the presumption of inno¬ 
cence and to leave no reasonable doubt of guilt. 

A similar conviction was affirmed by this Court, wherein 
the defendant was indicted for perjury in stating that he “did 
not remember and did not recall” making a certain statement. 
O'Brien v. U. S 69 App. D. C. 135, 99 F. 2d 368 (1938). 

In People v. Niles, 133 jS t . E. 252, 300 Ill. 45S (1921), the 
defendant had been tried and acquitted of the crime of re¬ 
ceiving stolen property and was subsequently tried and con¬ 
victed of perjury for having falsely testified in his own pre¬ 
vious trial that he did not know that the automobile was 
stolen at the time he bought it. On appeal, affirming the con¬ 
viction, the Court said at page 253: 

The issue in the prosecution for receiving stolen prop¬ 
erty was, Did plaintiff in error for his own gain buy the 
stolen automobiles knowing it to have been stolen? 
And the issue in the case at bar is, Did plaintiff in error 
knowingly and wilfully testify falsely as a witness upon 
the former trial that he did not know the automobile 
was stolen at the time he bought it, and that he did not 
have any dealings with Raskell and Jackson that w^ould 
have led him to believe the automobile was stolen? 

and also said at page 255: 

The evidence shows plaintiff in error to be guilty of 
perjury so clearly and conclusively that a jury acting 
on the evidence could not reasonably have come to any 
other conclusion than the one reached by this jury. 

In the case of Commonwealth v. Sumrak, 25A 2d 605, 606, 
148 Pa. Super. Ct. 412 (1942), knowledge of the defendant that 
what he signed was a Communist Party petition was held sus¬ 
ceptible of proof. In that case an indictment for perjury 
charged that the defendant swore falsely before a grand jury 
that he did not know what he was signing when he signed a 



60 


Communist Party petition. The testimony before the grand 
jury was as follows: 

Q. Did you know what that was when you signed it? 
Who asked you to sign it, Mrs. Sumrak? 

A. No. 

Q. Would you have signed it had you known it was a 
petition for the Communist Party? 

A. No. 

After a conviction and appeal, judgment was affirmed on 
the ground that there was sufficient evidence to sustain the 
conviction. 

No distinction is present where knowledge of being a Com¬ 
munist is the subject of the perjury. In U. S. v. Schneider, 
45 F. Supp. S4S (D. C. Wise. 1942) the defendant was prose¬ 
cuted for having made a false statement that he was not a 
Communist. Upon a motion to quash the indictment, the 
Court held at page S51: 

There is no sanction under the law for a Communist 
or anyone else to submit a false statement to any de¬ 
partment or agency of the United States in a matter 
within its jurisdiction. If the defendant thought that 
Congress had encroached upon his constitutional rights, 
he need not have answered the question. But the sov¬ 
ereign does have the power to demand honesty and 
truthfulness of a citizen when he is dealing with his 
government. The defendant is being tried not be¬ 
cause it is alleged he was a Communist, but because 
it is alleged that he submitted a false affidavit to the 
government. 

Defendant contends that the definitions of “Commu¬ 
nist” are so many and so wide that the term is indefinite. 
But this is a burden that must be assumed by the gov¬ 
ernment in proving its case. Suppose, for the sake of 
argument, that the government in this case could prove 
that the defendant was a member of the Communist 
Party of America at the time he made the affidavit. 
Certainly he would be classified as a Communist if he 
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were a member of the Communist Party. The fact that 
there may be many other people who could come under 
some definition of Communist, but who are not mem¬ 
bers of the Communist Party, does not change the situ¬ 
ation. [Emphasis supplied.] 

In dismissing counts three and four, the lower court, as it 
tried to do in disposing of the first count, attempted to distin¬ 
guish the Douds case. The short answer to the lower court’s 
statement that, “Under these counts there can be no overt acts 
as the outward expressions of the mind as were present in the 
Douds case” (App. 31), is that in the Douds case there were no 
overt acts actually present as the outward expressions of the 
mind. As the Government has already argued in connection 
with the first count, the Douds case merely stated that outward 
expressions of the mind would be the overt acts necessary to 
prove the state of mind of one signing a non-Communist 
affidavit. 

We submit again here, as urged at greater length in our argu¬ 
ment with respect to count one, that the Court below could 
only have reached the instant conclusion because it completely 
misapprehended the issue before it upon a motion to dismiss. 
Clearly, if the Court is to speculate as to what evidence will be 
introduced to support this charge, doubts could conceivably 
arise as to its sufficiency. But if the sole question before the 
Court is whether the allegations set out in the indictment prop¬ 
erly charge defendant with an offense cognizable under the 
law, it is clear that the problems which appear to trouble the 
Court are easily resolved. 

To paraphrase the language of the Court in the Schneider 
case, supra, solely for the purpose of postulating a hypothetical 
illustration, suppose that the Government in this case were to 
introduce at the time of trial a letter from defendant himself in 
which he admitted having known Asiaticus as a long and trusted 
member of the Communist Party, that he had viewed the 
Party membership card of Asiaticus and had seen him in at¬ 
tendance at meetings of the Party, certainly there would be 
no doubt that such evidence would demonstrate that defend¬ 
ant “knew” Asiaticus to be a Communist. 
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It then would, for example, be open to the defendant, upon 
such evidence, or other evidence introduced by the Government 
to argue that such information only added up in the mind oj 
the defendant to a “suspicion” or “surmise” that Asiaticus was 
a Communist. But that kind of argument must await trial. 
Whatever may be its merits, it is eminently clear that it has 
no place here. 

V 

Count seven contains all essential allegations; any incon¬ 
sistency is in the nature of surplusage; and the inconsist¬ 
ency, if any, is at most de minimis 

After averring the oath of the defendant, the name and com¬ 
petency of the Senate Subcommittee before which it was taken, 
the authority and materiality of the subcommittee’s investiga¬ 
tion and the time, place, and materiality of defendant’s testi¬ 
mony, the seventh count of the indictment, as the Court below 
notes, “charges defendant with lying when he stated that nei¬ 
ther he nor anyone in his party made any prearrangements with 
the Communist Party in order to get into Yenan” (App. 32). 
This, the indictment states, “as he then and there well knew 
and believed was untrue.” 

It is apparent that the foregoing averments set forth all of the 
essentials necessary to properly charge an offense under the 
perjury statute. The further allegation “that before being 
received at Communist headquarters in Yenan, said defendant 
and persons in his party had made prearrangements with the 
Communist authorities” was surplusage. United States v. 
Remington, 191 F. 2d 246, 24S (C. A. 2, 1951). Surplusage is 
uniformly defined as “any allegation without which the plead¬ 
ing would yet be adequate.” Matthews v. United States, 15 F. 
2d 139,142 (C. A. 8,1926); Johnson v. Biddle, 12 F. 2d 366,369 
(C. A. 8,1926); Brady v. United States, 24 F. 2d 397,399 (C. A. 
8, 1928). Surplus allegations will not render an indictment 
insufficient when there is a sufficient matter alleged to indicate 
the crime and the person charged, State v. Sarlls, 34 N. E. 1129, 
1130, 135 Ind. 195, and such allegations may be rejected and 
ignored. Ford v. United States, 273 U. S. 593 (1927); United 
States v. Sutter, 160 F. 2d 754 (C. A. 7, 1947); Williams v. 
United States, 151 F. 2d 736 (C. A. 4,1945). 
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In these circumstances, it is evident that the allegations 
specifying wherein the defendant had falsely testified must be 
construed as relating to a matter of form rather than that of 
substance, and hence would not affect any of the substantial 
rights granted defendant under the Sixth Amendment or Rule 
7 (c) of the Federal Rules of Criminal Procedure. Accordingly, 
a slight variance between the specification and the charge, if 
indeed a variance exists, cannot render the count fatally defec¬ 
tive. 

This conclusion is supported by the well-established rules 
relating to the question of ‘Variance.” “Repugnancy” or 
“variance” is defined as a “contradiction between material alle¬ 
gations in a count of the indictment.” Sunderland v. United 
States, 19 F. 2d 202 (C. A. 8, 1927 ); United States v. Briggs, 54 
F. Supp. 731 (D. C.-D. C., 1944). But it is settled that re¬ 
pugnant allegations may be rejected as surplusage where the 
indictment is good wdthout such allegations. Nichols, Cyc, 
Fed. Proc., Secs. 43. 44, citing Lehman v. United States, 127 
Fed. 41, 45 (C. A. 2, 1903). Ordinarily the objection is one of 
form. Perry v. United States, 136 F. 2d 109 (C. A. 10, 1943). 
This principle has been codified in Rule 52 (a) of the Federal 
Rules of Criminal Procedure which specifically provides that 
“any error, defect, irregularity, or variance which does not af¬ 
fect substantial rights shall be ignored.” 

Notwithstanding the fact that the foregoing principles of 
law demonstrate that the “variance” found by the Court below 
cannot afford any ground for dismissal of the instant count, we 
think it equally manifest that the court’s conclusion that the 
count “is clearly defective in its plain inconsistency ” is without 
merit. 

As the court acknowledges (App. 32), defendant is charged 
upon the basis of the following colloquy: 

Mr. Morris. Is it your testimony that you or anybody 
in your party did not make any prearrangement with 
the Communist Party in order to get in (Yenan). 

Mr. Lattimore. None whatever (App. $). 
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In the instant case there is no substantial variance or re¬ 
pugnancy, for a reading of the third paragraph of count one 
which was incorporated by reference in count seven, indicates 
that the defendant is clearly apprised of the fact that the 
Senatorial inquiry as to his trip related to his possible connec¬ 
tions with Communists in power, that is, Communist authori¬ 
ties , whether or not they were, strictly speaking, members of 
the Communist Party. Obviously, the phrases “Communist 
Party” and “Communist authorities” were used synonymously. 
The Committee s question as to the necessity of obtaining the 
Communist authorities’ permission and the subsequent ques¬ 
tion as to the defendant’s prearrangements wdth the Communist 
Party, were both asked for the purpose of ascertaining one 
answer, namely, the defendant’s connections wdth Communist 
officials in order to ascertain whether the defendant was a 
promoter of Communism or Communist interests. 

Any conceivable repugnancy in this count is no more fatal to 
the instant case than in the case of United States v. Reisley, 
32 F. Supp. 432 (D. C.-N. J., 1940). In the Reisley case the 
defendant was indicted under a statute forbidding an officer 
or clerk in the employ of the United States from receiving 
money from anyone for sendees rendered in any manner in 
which the United States is a party or directly or indirectly 
interested, etc. The indictment described the defendant as 
“a clerk in the employ of the United States, to wit, contact 
representative in the Veterans Administration of the United 
States.” The defendant demurred to the indictment on the 
ground that there was a repugnancy in the indictment because 
a clerk is a person employed in an office to keep records or 
accounts, whereas a contact representative has entirely dif¬ 
ferent duties, namely, as defense counsel had expressed it in the 
vernacular—one who “gets around” to see the veterans. The 
Court held at page 434: 

The only question is whether the parenthetical desig¬ 
nation as “contact representative” nullifies the primary 
appellation. Confined as we are within the four corners 
of the indictment on demurrer, we cannot hold that a 
contact representative is not a clerk, or an officer. At 
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most the term is vague, but since the defendant is 
actually named a clerk, we think the objection untenable. 

In the instant case it is respectfully submitted that the 
Court was likewise confined within the four corners of the 
indictment and should not have gone beyond the indictment 
by way of inference, as it did. 

In any event, it is for a jury to find after all the evidence 
has been presented at a trial, whether or not the defendant 
considered the words “Communist authorities” and “Commu¬ 
nist Party” synonymously. It was not the function of the 
Court below to make this predetermination before a trial. 
Seymour v. United States, 77 F. 2d 577 (C. A. 8,1935). 

Dismissal of indictments on the basis of “nice exceptions” 
was condemned by the Circuit Court of Appeals in Lehman v. 
United States, 127 F. 41 (C. A. 2, 1903). Said the Court at 
page 45: 

There is considerable authority to the effect, also, that 
where the contradictory or repugnant matters do not 
enter into the substance of the offense, and the indict¬ 
ment will be good without them, they may be rejected 
as surplusage; or where the repugnant matter is simply 
inconsistent with the preceding averments, it may also 
be rejected as surplusage (State v. Flint, supra); and 
that wdiere the objectionable words are not contradicted 
by anything which goes before, but are merely irrecon¬ 
cilable with some subsequent allegation, they cannot be 
thus rendered neutral. I Chitty, Criminal Law, 231. 

In Rex v. Stevens, 5 East, 260, Lord Ellenborough says, 
concerning repugnancy as follows: “If the sense be clear, 
nice exceptions ought not to be regarded, in respect 
of which Lord Hale (2 Hale’s P. C. 193) says that ‘more 
offenders escape by the overeasy ear given to exceptions 
in indictments than by their own innocence, and many 
heinous and crying offenses escape by these unseemly 
niceties, to the reproach of the law, to the shame of the . 
government, and to the encouragement of villany and 
the dishonor of God’.” 
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VI 

Conclusion 

Presented with an indictment which charged the defendant 
in his own words with seven counts of perjury, the lower Court 
set aside three as violative of the First and Sixth Amendments 
and Rule 7 (c) of the Federal Rules of Criminal Procedure 
and one as violative of the Sixth Amendment and Rule 7 (c). 

It did not, as it could not, reach such determination upon 
the indictment returned by the Grand Jury. In its concern 
with what was not in issue—the power of Congress to investi¬ 
gate and the protections afforded individuals by the Bill of 
Rights—the lower Court misconstrued the counts so as to create 
the new and spurious issues of free speech, conformity in ideas, 
imposition of orthodox views, et cetera. It was as to these 
nonexistent issues that the lower Court invoked the First and 
Sixth Amendments and Rule 7 (c) of the Federal Rule of Crim¬ 
inal Procedure to dismiss the four counts. 

The instant proceeding is solely one holding the defendant 
accountable on his oath to testify truthfully. The indictment 
constrains no speech, condemns no views. The charges are 
that the defendant violated an admittedly constitutional stat¬ 
ute by perjuriously testifying before the Senate Subcommittee 
on Internal Security. 

There is no application of the First Amendment here; it is 
clear that under no condition, nor for any reason, does the 
First Amendment grant a license to commit perjury. 

There is no application of the Sixth Amendment, or Rule 
7 (c) of the Federal Rules of Criminal Procedure. In view of 
the specifications contained in the challenged counts, the con¬ 
tention that the defendant is without knowledge of the “nature 
and cause of the accusation” made by the Grand Jury against 
him is untenable. The time, the place, the forum, the oath, 
the testimony, the knowing and wilful intent, are all specifi¬ 
cally set forth. 
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It is respectfully submitted that the District Court erred in 
dismissing counts one, three, four and seven of the indictment 
herein, and that the judgment should be reversed. 

Leo A. Rover, 

United States Attorney, 

John W. Jackson, 

Special Assistant to the Attorney General, 

C. George Anastos, 

John H. Davitt, 

George J. Donegan, 

Edward F. Hummer, 

Attorneys, 

Department of Justice. 
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United States District Court for the District of Columbia 
(Holding a Criminal Term) 

Grand Jury impaneled November 3, 1952, and sworn in on 

November 4, 1952 

Criminal No. 1879-52 

Grand Jury Original (22 D. C. Code 2501) 

United States of America 

v. 

Owen Lattimore, defendant 

COUNT I 

The Grand Jury charges: 

1. On or about February 27, 1952, in the District of Colum¬ 
bia and within the jurisdiction of this Court, Owen Latti- 
more, the defendant herein, having duly taken an oath before 
a competent tribunal, to wit, the Subcommittee to Investigate 
the Administration of the Internal Security Act and other 
Internal Security Laws, of the Committee on the Judiciary of 
the United States Senate, a duly created and authorized Sub¬ 
committee of the United States Senate conducting official hear¬ 
ings in the District of Columbia, and inquiring in a matter 
then and there pending before the said Subcommittee in which 
a law of the United States authorizes an oath to be adminis¬ 
tered, that he would testify truly, did unlawfully, wilfully and 
knowingly, and contrary to said oath, state a material matter 
which he did not believe to be true, that is to say: 

2. That at the time and place aforesaid, the said Senate 
Subcommittee, inquiring as aforesaid, was conducting a study 
and investigation of the administration, operation, and en¬ 
forcement of laws relating to espionage, sabotage, and the 

(i) 
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protection of the internal security of the United States, and 
of the extent, nature, and effects of subversive activities in 
the United States; including but not limited to the extent 
to which the Institute of Pacific Relations was infiltrated and 
influenced or controlled by agents of the Communist world 
movement; the extent to which these agents and their sympa¬ 
thizers worked through the Institute into the United States 
Government to the point where they exerted influence on the 
United States Far Eastern policy, and the extent to which 
they still exert such influence; and the extent to which such 
agents and their sympathizers misled American public opin¬ 
ion, particularly with regard to Far Eastern policy. 

3. That it was material to the study and investigation to 
ascertain the extent to which the Institute of Pacific Rela¬ 
tions had been infiltrated and influenced by agents of the 
Communist world movement and their sympathizers and the 
extent to which any of these persons had exerted influence 
on United States Far Eastern policy from posts they secured 
in the United States Government, or had influenced American 
public opinion with reference to said policy; and what par¬ 
ticipation in or knowledge of any such situation described 
above was had by Owen Lattimore, who had been an impor¬ 
tant figure in the Institute of Pacific Relations, and editor of 
one of its official publications, “Pacific Affairs/’ and who had 
been an official of the United States Government; and it was 
further material to ascertain whether Lattimore himself had 
been a promoter of Communism or Communist interests. 

4. That at the time and place aforesaid, the defendant, 
Owen Lattimore, duly appearing as a witness before the said 
Senate Subcommittee, and then and there being under oath 
as aforesaid, testified falsely before the said Senate Subcom¬ 
mittee with respect to the aforesaid material matter, to wit, 
said defendant testified that he had never been a sympathizer 
or any other kind of promoter of Communism or Communist 
interests. 1 

5. That the aforesaid testimony of that defendant, as he 
then and there well knew and believed, was untrue, in that 

1 P. 2947, Senate Internal Security Subcommittee Hearings. 
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said defendant had been a sympathizer and promoter of Com¬ 
munism and Communist interests. [22 D. C. Code 2501.] 

COUNT II 

i 

The Grand Jury further charges: 

1. On or about July 13, 1951, and at the place aforesaid, 
as is more fully set forth in Paragraphs 1 and 2 of Count I 
herein, the allegations of which (except the date) are hereby 
repeated and realleged herein, Owen Lattimore, the defend¬ 
ant herein, appearing as a witness before the said Senate Sub¬ 
committee, and being under oath, as aforesaid, testified falsely 
as to a material matter. 

2. Said false testimony was as to a material matter as is 
more fully set forth in Paragraph 3 of Count I herein, the 
allegations of which are hereby repeated and realleged herein; 
and it was further material to ascertain whether said defendant 
knew prior to 1950 that Ch’ao Ting Chi was a Communist. 

3. At the time and place aforesaid, Owen Lattimore, 
appearing as a witness under oath before said Senate Subcom¬ 
mittee, testified falsely with respect to the aforesaid material 
matter, as follows (referring to Ch'ao Ting Chi): 

Senator Ferguson. And you had no reasons to believe 
that he could be a Communist ? 

Mr. Lattimore. No. 

Mr. Morris. Had anyone ever told you he w^as a 
Communist? 

Mr. Lattimore. No . 2 

* * * * * 

Mr. Morris. Had anyone ever told you that Dr. Chi 
was a Communist? 

Mr. Lattimore. No. 

Mr. Morris. When did you learn that Dr. Chi was 
a Communist? 

Mr. Lattimore. I learned from the newspapers that 
sometime perhaps in 1950 he had taken service under the 
Chinese Communist government. 3 

J P. 155, Executive Session Testimony, Senate Internal Security Subcom¬ 
mittee. 

1 P. SO, Executive Session Testimony, Senate Internal Security Subcom¬ 
mittee. 




4. That the aforesaid testimony of said defendant, as he then 
and there well knew and believed, was untrue, in that said de¬ 
fendant had been told prior to 1950 that Ch’ao Ting Chi was a 
Communist. [22 D. C. Code 2501] 

COUNT III 

The Grand Jury further charges: 

1. On or about July 13,1951, and at the place aforesaid, as is 
more fully set forth in Paragraphs 1 and 2 of Count I herein, the 
allegations of which (except the date) are hereby repeated and 
realleged herein, Owen Lattimore, the defendant herein, 
apppearing as a witness before the said Senate Subcommittee, 
and being under oath, as aforesaid, testified falsely as to a 
material matter. 

2. Said false testimony was as to a material matter as is 
more fully set forth in Paragraph 3 of Count I here, the allega¬ 
tions of which are hereby repeated and realleged herein; and 
it was further material to ascertain whether said defendant 
knew that a person using the pseudonym of “Asiaticus,” in 
whose name articles were published in “Pacific Affairs/’ an 
official publication of the Institute of Pacific Relations, was a 
Communist. 

3. At the time and place aforesaid, Owen Lattimore, ap¬ 
pearing as a witness under oath before said Senate Subcommit¬ 
tee, testified falsely with respect to the aforesaid material 
matter, as follows: 

Mr. Morris. Can you recall that you commended Mr. 
Carter on the selection of Asiaticus on that inquiry? 

Mr. Lattimore. I can’t recall it. 

Mr. Morris. You do not recall that? 

Mr. Lattimore. I wouldn’t have been at all sur¬ 
prised. I thought he was a good economist who knew 
economic conditions in China pretty well. 

Mr. Morris. And it is your testimony that you did 
not know he was a Communist? 

Mr. Lattimore. I didn’t know he was a Communist. 
I would have said, speaking of the late 1930’s that I 
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would have thought he was possibly a Socialist, but 
not a Communist. 4 

4. That the aforesaid testimony of said defendant, as he 
then and there well knew and believed, was untrue, in that 
said defendant in the late 1930’s knew that “Asiaticus” was a 
Communist. [22 D. C. Code 2501.] 

COUNT IV 

The Grand Jury further charges: 

1. On or about February 29,1952, and at the place aforesaid, 
as is more fully set forth in Paragraphs 1 and 2 of Count I 
herein, the allegations of which (except the date) are hereby 
repeated and realleged herein, Owen Lattimore, the defend¬ 
ant herein, appearing as a witness before the said Senate 
Subcommittee, and being under oath, as aforesaid, testified 
falsely as to a material matter. 

2. Said false testimony was as to a material matter as is 
more fully set forth in Paragraph 3 of Count I herein, the 
allegations of which are hereby repeated and realleged herein; 
and it was further material to ascertain whether when said 
defendant was Editor of “Pacific Affairs,” an official publica¬ 
tion of the Institute of Pacific Relations, he published and 
caused to be circulated articles by persons whom said defend¬ 
ant knew to be Communists. 

3. At the time and place aforesaid, Owen Lattimore, ap¬ 
pearing as a witness under oath before said Senate Subcom¬ 
mittee, testified falsely with respect to the aforesaid material 
matter as follows: 

Mr. Morris. When you were editor of the publica¬ 
tion “Pacific Affairs’’ did you ever publish an article 
by a person whom you knew to be a Communist? 

Mr. Lattimore. Apart from Russian contributions, 
no. 5 

4. That the aforesaid testimony of said defendant as he 
then and there well knew and believed, was untrue, in that 

4 P. 90, Executive Session Testimony, Senate Internal Security Sub¬ 
committee. 

B P. 3125, Senate Internal Security Subcommittee Hearings. 
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said defendant had, when editor of “Pacific Affairs’’, published 
articles (other than Russian contributions) by persons whom 
he knew to be Communists. [22 D. C. Code 2501] 

count v 

The Grand Jury further charges: 

1. On or about July 13, 1951, and at the place aforesaid, as 
is more fully set forth in Paragraphs 1 and 2 of Count I herein, 
the allegations of which (except the date) are hereby repeated 
and realleged herein, Owen Lattimore, the defendant herein, 
appearing as a witness before the said Senate Subcommittee 
and being under oath, as aforesaid, testified falsely as to a 
material matter. 

2. Said false testimony was as to a material matter as is 
more fully set forth in Paragraph 3 of Count I herein, the 
allegations of which are hereby repeated and realleged herein; 
and as it was further material to ascertain whether a conference 
between said defendant and the Soviet Ambassador to the 
United States, Constantine Oumansky, had taken place before 
or after the Hitler invasion of the Soviet Union on June 22, 
1941. 

3. At the time and place aforesaid, Owen Lattimore, ap¬ 
pearing as a witness under oath before the said Senate Sub¬ 
committee, testified falsely with respect to the aforesaid ma¬ 
terial matter, as follows: 

Mr. Lattimore. My third meeting was just before X 
went out to Chungking as the Generalissimo's adviser 
when Mr. Carter invited Mr. Oumansky and me to have 
dinner with him in a hotel here in Washington. 

Mr. Morris. What year was that? 

Mr. Lattimore. That was 1941. 

Mr. Morris. What month in 1941? 

Mr. Lattimore. It was just before I went out, so it 
must have been early July 1941. 

Mr. Morris. That was therefore after the Hitler in¬ 
vasion of the Soviet? 

Mr. Lattimore. Yes. 6 

*Pp. 30-37, Executive Session Testimony, Senate Internal Security 
Subcommittee. 
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4. That the aforesaid testimony of the defendant, as he then 
and there well knew and believed, was untrue, in that the 
luncheon conference between him and the Soviet Ambassador 
was held while the Hitler-Stalin Pact was still in effect, and 
before the Hitler invasion of the Soviet Union on June 22, 
1941. [22 D.C. Code 2501] 

COUNT VI 

The Grand Jury further charges: 

1. On or about July 13, 1951, and at the place aforesaid, as 
is more fully set forth in Paragraphs 1 and 2 of Count I herein, 
the allegations of which (except the date) are hereby repeated 
and realleged herein, Owen Lattimore, the defendant herein, 
appearing as a witness before the said Senate Subcommittee, 
and being under oath, as aforesaid, testified falsely as to a 
material matter. 

2. Said false testimony was as to a material matter, as is 
more fully set forth in Paragraph 3 of Count I herein, the al¬ 
legations of which are hereby repeated and realleged herein; 
and it was further material to ascertain whether the defendant 
handled correspondence of Lauchlin Currie, the Administra¬ 
tive Assistant to the President of the United States, while said 
Lauchlin Currie was away. 

3. At the time and place aforesaid, Owen Lattimore 
appearing as a witness under oath before said Senate Subcom¬ 
mittee testified falsely with respect to the aforesaid material 
matter, as follows: 

Mr. Morris. Tell me this, Mr. Lattimore: Ip it your 
testimony that you did not at the request of Lauchlin 
Currie take care of his mail at the White House while 
he was away? 

Mr. Lattimore. That certainly is my statement. 7 

4. That the aforesaid testimony of said defendant, as he then 
and there well knew and believed, was untrue, in that said de- 

7 P. 2G, Executive Session Testimony, Senate Internal Security Subcom¬ 
mittee. 
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fendant had been requested to and did in fact so take care of 
correspondence of said Lauchlin Currie while said Currie was 
away. [22 D. C. Code 2501] 

COUNT VII 

The Grand Jury further charges: 

1. On or about July 13, 1951, and at the place aforesaid, as 
is more fully set forth in Paragraphs 1 and 2 of Count I herein, 
the allegations of which (except the date) are hereby re¬ 
peated and realleged herein, Owen Lattimore, the defendant 
herein, appearing as a witness before the said Senate Subcom¬ 
mittee, and being under oath, as aforesaid, testified falsely as 
to a material matter. 

2. Said false testimony was as to a material matter, as is 
more fully set forth in Paragraph 3 of Count I herein, the al¬ 
legations of which are hereby repeated and realleged herein; 
and it w'as further material to ascertain the circumstances of 
the defendant’s trip to and reception at Chinese Communist 
Headquarters at Yenan, China. 

3. At the time and place aforesaid, Owen Lattimore, 
appearing as a witness under oath before said Senate Subcom¬ 
mittee, testified falsely with respect to the aforesaid material 
matter, as follows: 

Mr. Morris. And before you went beyond that line 
of demarcation, it would be necessary to have the Com¬ 
munist authorities’ permission, isn’t that right? 

Mr. Lattimore. No. 

***** 

Mr. Morris. Is it your testimony that you or any¬ 
body in your party did not make any prearrangement 
with the Communist Party in order to get in? 

Mr. Lattimore. None whatever/ 

4. That the aforesaid testimony of said defendant, as he 
then and there w^ell knew and believed, w*as untrue, in that 
before being received at Communist Headquarters in Yenan, 

*Pp. 70-1, Executive Session Testimony, Senate Internal Security Sub¬ 
committee. 
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said defendant and persons in his party had made prearrange¬ 
ments with the Communist authorities. [22 D. C. Code 2501] 

/s/ Charles M. Irelan, 
Attorney of the United States in and for the District 
of Columbia. 

/s/ C. George Anastos, 

Special Assistant to the Attorney General. 
/s/ Roy M. Cohn, 

Special Assistant to the Attorney General. 

/s/ John H. Davitt, 

Special Assistant to the Attorney General. 

/s/ Edward F. Hummer, 
Special Assistant to th# Attorney General. 

A true bill: 

-, Foreman. 


United States District Court for the District of Columbia 

Criminal No. 1S79-52 
Charge Vio. 22, D. C. C. 2501 

United States 

v. 

Owen Lattimore, defendant 

PLEA OF DEFENDANT 

On this 19th day of December, 1952, the defendant, Owen 
Lattimore, appearing in proper person and by his attorney 
Thurmond Arnold, Esquire, being arraigned in open Court 
upon the indictment, the substance of the charge being stated 
to him, pleads Not Guilty thereto. 

Bond is fixed by the Court at $2,000.00, the defendant is 
permitted to remain in custody of counsel pending the taking 
of bond, until February 16, 1953. 

By direction of 

James R. Kirkland, 

Presiding Judge, Criminal Court No. Three. 
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Present: 

United States Attorney 
By Edward Fennell, 

Assistant United States Attorney. 

B. Watson, 

Official Reporter. 

Harry M. Hull, Clerk. 

By /s/ Richard L. Greener, 

Deputy Clerk. 


United States District Court for the District of Columbia 
Criminal No. 1879-52 

United States of America 

v. 

Owen Lattimore, defendant 

MOTION BY DEFENDANT TO DISMISS THE INDICTMENT 

I 

The defendant moves that Count I of the indictment be 
dismissed on the following grounds: 

A. The said Count fails to state an offense because— 

(1) it does not define what is meant by the words 
“Communism” or “Communist interests” as used in para¬ 
graph 3 of said Count; 

(2) it does not set forth any facts to show wherein the 
defendant testified falsely when he uttered the statement 
charged to be perjurious in paragraph 4 of said Count, to 
wit, that he had never been a “sympathizer or any other 
kind of promoter of Communism or Communist interests”; 
and 

(3) it does not set forth in paragraph 5 of said Count 
wherein the defendant “had been a sympathizer and pro¬ 
moter of Communism and Communist interests” as 
charged in said paragraph of said Count wdiich, therefore, 
is so vague, uncertain and subject to so many different 
interpretations that it sets forth no material matter on 
which a charge of perjury can be based and does not re- 
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motely show what the Grand Jury had in mind or give 
the defendant any description of the nature and cause of 
the accusation against him. 

B. Testimony by defendant that he was not a “sympathizer 
* * * of Communism or Communist interests” could not be 
perjurious because it did not relate to a “material matter” be¬ 
fore the Committee, in that the Committee was not authorized 
either by its enabling resolution or by the First Amendment 
to inquire into matters involving only beliefs, attitudes and 
feelings. 

C. The Count should be dismissed because there is a total 
absence of perjury. 

II 

The defendant moves that Count II of the indictment be 
dismissed on the following grounds: 

A. Count II is so vague, confused, uncertain and contradic¬ 
tory in its meaning that it does not constitute a charge of 
falsification of a material fact. 

B. Count II should be dismissed because there is a total 
absence of perjury. 

C. The Count must be dismissed because no competent evi¬ 
dence as to it was before the Grand Jury. 

III 

The defendant moves that Count III of the indictment be 
dismissed on the following grounds: 

A. The Count should be dismissed because there was no com¬ 
petent evidence before the Grand Jury. 

B. The Count should be dismissed because in the special 
context of this hearing the meaning of the term “Communist” 
is too vague, subjective, and imprecise. 

C. The Count should be dismissed because there is a total 
absence of perjury. 

IV 

The defendant moves that Count IV of the indictment be 
dismissed on the following grounds: 

A. The Count should be dismissed because there is a total 
absence of perjury. 
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B. The word “Communist” as used in this Count and in the 
context of this record is too vague, subjective and imprecise to 
be the basis for perjury. 

y 

The defendant moves that Count V of the indictment be 
dismissed on the following grounds: 

A. The Count should be dismissed because there is a total 
absence of perjury. 

B. The Count should be dismissed because the record affirm¬ 
atively shows that the defendant with the consent of the 
Senate Committee corrected his testimony as to the date stated 
in the excerpt incorporated in the indictment. The alleged 
perjury is therefore not based on the actual testimony of the 
defendant. 

C. The Count should be dismissed because there was no 
competent evidence before the Grand Jury. 

D. The Count should be dismissed for failure to allege a 
material false statement. 

VI 

The defendant moves that Count VI of the indictment be 
dismissed on the following grounds: 

A. The Count should be dismissed because there was no 
competent evidence before the Grand Jury. 

B. The Count should be dismissed because the record of 
which the Court must take judicial notice affirmatively shows 
that no perjurious testimony was given. 

C. The Count should be dismissed because it does not disclose 
the substance of the offense. 

D. The Count should be dismissed because the record shows 
that the Committee was seeking to entrap the witness rather 
than to pursue its legitimate function of obtaining information. 
Such entrapment is an end in itself not within the scope of the 
Committee’s authorization. 
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E. The Count should be dismissed because there is a total 
absence of perjury. 

vn 

The defendant moves that Count VII of the indictment be 
dismissed on the following grounds: 

A. The Count should be dismissed because there is a total 
absence of perjury. 

B. The Count should be dismissed because the alleged per¬ 
jurious statement is immaterial. 

C. The Count should be dismissed because there was no 
competent evidence before the Grand Jury. 

VIII 

The defendant moves that all Counts of the indictment be 
dismissed on the following ground: 

No Count states grounds sufficient to constitute an offense 
against the United States in that each Count fails to set forth 
the person or persons who administered the oath to the defend¬ 
ant and their authority to do so as required by Section 23-204 
of the District of Columbia Code. 

Joseph C. O’Mahoney, 

Southern Building, Washington, D. C., 
Thurman Arnold, 

Arnold, Fortas & Porter, 

1229 19th Street NW., Washington, D. C., 

Abe Fortas, 

Arnold, Fortas & Porter, 

1229 19th Street NW., Washington, D. C., 

Attorneys for Defendant. 

Of Counsel 

Arnold, Fortas & Porter, 

1229 19th Street NW., Washington, D. C. 

John P. Frank, 

New Haven, Connecticut. 


United States District Court for the District of Columbia 

Criminal No. 1879-52 

United States of America 
v. 

Owen Lattimore, defendant 
memorandum 

On December 16. 1952, defendant Owen Lattimore was 
indicted on seven counts of perjury alleged to have been com¬ 
mitted before the Senate Internal Security Subcommittee 
(hereinafter referred to as the Committee). On December 19, 

1952, defendant entered a plea of not guilty to said indictment 
and was ordered to file all preliminary motions by February 16, 

1953. Trial date was set for May 11, 1953. 

Defendant filed ten motions. 1 Exhaustive written briefs 
were served and filed in connection therewith. On March 31 
and April 1, 1953, oral arguments were heard on the motions 
for change of venue, for continuance and to dismiss the indict¬ 
ment and the various counts thereof. Arguments on the other 
motions were deferred pending determination of the motions 
herewith presented. 

For an understanding of the charges against defendant and 
how they arose some background is necessary. Defendant, by 
many people, has been considered an expert in Far Eastern 
Affairs and a student of the problems of that part of the world. 
By others, he has been considered a Communist or fellow trav¬ 
eler. From 1934 to 1941, defendant was editor of the magazine, 
“Pacific Affairs”. 2 For a time he was associated with the Office 
of War Information and the Pauley Reparations Commission. 3 

1 Motion for Inspection of Grand Jury Minutes, for Time to Prepare and 
File Motion for Change of Venue, for Bill of Particulars, for Leave to File 
Motion for Continuance, for Continuance, to Dismiss Indictment, three Mo¬ 
tions for Production of Documents under Federal Criminal Rule 17 (c) and 
a Motion for Discovery and Inspection. 

3 P. r>9, Transcript of Oral Argument. Internal Security Subcommittee, 
Executive Session Testimony, July 13, 1951, at p. 6. 

3 P. 15, Executive Session Testimony. 
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Charges against defendant were first investigated by a Sub¬ 
committee of the Senate known as the Tydings Committee. 
This Committee concluded there was no foundation to the 
charges against him. 4 Subsequently, in November, 1950, the 
Senate Judiciary Committee by Senate Resolution 366 (81st 
Congress, 2nd Session), w'as itself, or by means of a subcom¬ 
mittee, authorized to make an investigation and study of the 
Internal Security Act of 1950, “the administration, operation 
and enforcement of other laws relating to espionage, sabotage, 
and the protection of internal security of the United States” 
and “effects of subversive activities in the United States.” 

Upon being summoned by the Committee to appear before 
it in executive session, defendant was questioned concerning 
his past life and, more particularly, his association with the 
Institute of Pacific Relations and as editor of its magazine, 
“Pacific Affairs”. 5 In July, 1951, the Committee conducted 
open hearings and questioned other witnesses. These hear¬ 
ings terminated in February, 1952. On February 26, 1952, 
defendant was permitted to testify before the Committee and 
made his statement a part of the record. 6 In the course of 
making his statement, defendant was questioned further. 
This portion of the hearings lasted thirteen days. It is appar¬ 
ent from the record of the hearings and the indictment that 
the Committee was interested, from its study of the records 
of the Institute of Pacific Relations, in finding out the extent 
to which the Institute of Pacific Relations may have been 
infiltrated or controlled by Communists or those connected 
with the Communist movement and what influence the Insti¬ 
tute of Pacific Relations may have had on the foreign policy 
of the United States of America. In his testimony, defendant 

* Report, of the Committee on Foreign Relations. S. Rept. 210S, Slst Con¬ 
gress, 2nd Session, July 20, 1950. 

1 Executive Session Testimony, Parts 9 and 10. Open Hearings, Internal 
Security Subcommittee, February 26-March 21, 1952. 

* Part 9, Hearings, p. 2S9S. 


16 


denied being a Communist, a member of the Co m munist Party, 
a Soviet spy or a fellow traveler. 7 

Apparently the Committee could discover no evidence from 
its investigation or the testimony of the various witnesses that 
defendant lied in denying that he w*as a Communist, a member 
of the Communist Party, a Soviet spy or a fellow traveler. 
This case therefore is unlike U. S. v. Remington, 191 F. 2d 
246, where defendant was charged with perjury in denying 
that he was a member of the Communist Party, and U. S. 
v. Hiss, 1S5 F. 2d S22, where defendant was charged with lying 
in denying that he turned over to certain people important 
security documents. 

In the indictment under consideration defendant is not 
charged with lying in denying that he was a Communist or 
a member of the Communist Party. The indictment here 
charges defendant with committing perjury as to his sym¬ 
pathies with Communism or Communist interests (count one) ; 
whether he had been told or knew certain persons were Com¬ 
munists (counts two and three); whether he had published 
certain articles in “Pacific Affairs” by Communists (count 
four); whether he had a luncheon engagement with Soviet 
Ambassador Oumansky in July, 1941, after the Hitler inva¬ 
sion (count five); that he did not at the request of Lauchlin 
Currie take care of his mail at the White House (count six); 
and whether he had made prearrangements with the Com¬ 
munist Party to get into Yenan (count seven). 

It appears from the record and the hearings of the Com¬ 
mittee that the charges reflected in the seven counts in the 
indictment related to a period of fifteen to twenty years before 

7 Part 0. Open Hearings, p. 2047: 

“All kinds of attempts have been made to depict me as a Communist or 
a Soviet agent. I have in fact been falsely identified as a fellow traveler, 
sympathizer, or follower of the Communist line or promoter of Communist 
interests. Now I want to make mv position clear. I am not interested 
in fine or technical distinctions. I am not interested in graduations or 
degrees of disloyalty. I have no use for fancy, legalistic distinctions. I 
am none of these things and never have been. I am not and have never 
been a Communist, a Soviet agent, sympathizer, or any other kind of pro¬ 
moter of Communism or Communist interests, and all of these are nonsense. 

I so testified long ago, under oath before the Tydings subcommittee, and I 
do so again.” 
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the hearings. With this factual background we will proceed 
to a consideration of the several motions presented to the 
Court. 

I. Change of Venue 

Although defendant requested the privilege of making the 
motions for a change of venue and continuance at a later date, 
the Court ordered that the motions be argued at the hearing 
of the motions attacking the indictment. However, the motion 
to inspect the grand jury minutes, and the motions for produc¬ 
tion of documents and discovery were deferred to a date to be 
subsequently set by the Court should a hearing of these 
motions be deemed necessary by defendant. 

A sufficient showing has not been made to justify a change 
of venue. Title 18, U. S. C. A., Federal Rules of Criminal 
Procedure, Rule 21 (a) provides that a change of venue shall 
be granted: 

* * * if the court is satisfied that there exists in the 
district or division where the prosecution is pending so 
great a prejudice against the defendant that he cannot 
obtain a fair and impartial trial in that district or 
division. 

Charges against this defendant have received nation-wide 
publicity. Much has been written about this case pro and 
con since its inception. There is no indication or proof that 
defendant cannot have as fair and impartial trial here as in 
any other Federal Judicial District. This Court is not satis¬ 
fied that “there exists in this district so great a prejudice 
against the defendant that he cannot obtain a fair and impartial 
trial.” The motion for a change of venue is therefore denied. 
Dennis v. U. S., 84 App. D. C. 31; U. S. v. Eisler, 75 F. Supp. 634. 

II. Motion for Continuance 

Defendant moves to continue the trial to a date not earlier 
than January, 1954. He bases his motion upon the decision in 
Delaney v. U. S., 199 F. 2d 107. But that case is clearly dis¬ 
tinguishable from the instant case. In Delaney, defendant 
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was indicted for certain crimes alleged to have been committed 
while he was Collector of Internal Revenue at Boston. He was 
removed from office. Shortly before the commencement of 
his trial certain hearings were held before a Congressional 
Committee involving charges against Delaney and his conduct 
while in office. Much publicity adverse to Delaney w*as given 
to those charges by radio, news services and the press. The 
Court of Appeals held that in view of this derogatory publicity 
at a time so near to the trial it was error not to grant another 
continuance. No such factual situation appears here. There 
is no evidence here that would warrant a continuance based 
on the holding in the Delaney case. In our own jurisdiction re¬ 
cently. Judge Matthews in a well written opinion discussed the 
applicability of the Delaney case in denying a motion for 
change of venue. U. S. v. Carper, Criminal No. 836-52, 
United States District Court for the District of Columbia, 
January 14. 1953. The Court stated that any apprehension 
of prejudice and inability to get a fair trial was “based upon 
conjecture and speculation.” This the Court believes to be 
the situation in the case at bar." 

Therefore, although there is no justification for a continu¬ 
ance on the theory of the Delaney case, the Court feels that a 
reasonable continuance should be granted because of the 
amount of work that will be required in preparation for this 
case both by defendant and the Government. In fact, the 
Government made no objection to a continuance to early fall. 

A number of additional motions are still to be argued and 
disposed of. The Court will require that all remaining motions 
be argued prior to June 1st and the case will be set down for 
trial on October 6, 1953. It is the Court's conclusion that the 
case should be tried at that time and that no further con¬ 
tinuance should be granted. 

III. Motion to Dismiss Indictment 

The first ground upon which defendant relies to sustain 
his position as to the invalidity of the indictment is that it does 

* See U. S. v. Moran-, 304 F. 2d G23. for a discussion of unjustified appre¬ 
hension of undue publicity. 
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not allege the name of the person who administered the oath 
to defendant. Defendant concedes that this is a technical 
point and voices the hope that the indictment be stricken down 
on the merits rather than on this technicality. 9 Since the argu¬ 
ment on the motions, defendant’s position on this point has 
been fortified by the recent decision of the Fifth Circuit, U. S. 
v. Debrow, et al., Nos. 14087-14091, April 10, 1953, where the 
Court in a two to one decision struck down an indictment 
which failed to set forth the name of the Senator who admin¬ 
istered the oath to certain defendants charged with perjury 
before a Committee of the Senate. 

Perjury is defined in the District of Columbia by statute. 
The District of Columbia perjury statute, 10 as were many 
others, was taken from the Act of 23 George, chap. 11. Title 
23, D. C. Code, S 204 is almost word for word the same as R. S. 
5396 and former IS U. S. C. § 5SS since dropped from the Crim¬ 
inal Code. It may well be true that prior to the revision of the 
Code and adoption of the new Federal Rules of Criminal Pro¬ 
cedure that the name of the person administering the oath was 
required to be set forth. 11 

However, the purpose of the new Federal Rules of Criminal 
Procedure was “to provide for the just determination of every 

"Sec* p. 97. defendant's brief in support of Motion to Dismiss. 

10 14 D. Code S 1<>2: 

“A person swearing, affirming, or declaring, or giving testimony in any 
form where an oath is authorized by law, is lawfully sworn, and will be 
guilty of perjury in a ease where he would be guilty of said crime if sworn 
according to the forms of the common law.” 

22 D. <J. Code § 2H01: 

“Every person who, having taken an oath or affirmation before a com¬ 
petent tribunal, ollicer. or person, in any case in which the law authorized 
such oath or affirmation to be administered, that lie will testify, declare, 
depose or certify truly, or that any written testimony, declaration, deposi¬ 
tion. or certificate by him subscribed is true, wilfully and contrary to such 
oath or affirmation states or subscribes any material matter which he does 
not believe to be true, shall be guilty of perjury; * * 

23 D. C. Code § 204 : 

"In every information or indictment to be prosecuted against any person 
for wilful and corrupt perjury, it shall be sufficient to set forth the sub¬ 
stance of the offence charged upon the defendant, and by what court, ox 
before whom the oath was taken (averring such court, or person or persons, 
to have a competent authority to administer the same) * * 

11 U. S. v. Markham , 1G0 U. S. 319; Hilliard v. U. S., 24 F. 2d 99. 
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criminal proceeding. They shall be construed to secure sim¬ 
plicity in procedure, fairness in administration and the elimina¬ 
tion of unjustifiable expense and delay.” 12 Furthermore Rule 
52 (a) provides that “any error, defect, irregularity or variance 
which does not affect substantial rights shall be disregarded.” 
Though this Court is not bound by the decision of the Fifth 
Circuit-, 13 it nevertheless has carefully studied this opinion be¬ 
cause of the deference that should be accorded a decision of 
any Court of Appeals. However, it seems to this Court that 
the dissent of Judge Rives has much more persuasive quality 
than the majority opinion. As Judge Rives points out the 
“holding is extremely technical and is contrary to the letter 
and spirit of the pertinent Federal Rules of Criminal Proce¬ 
dure.” The dissenting Judge further aptly states that if this 
holding is to obtain “we are still enmeshed in the technicalities 
of common law pleading and the new rules have failed of their 
purpose.” 

On April 29, 1953, in U. S. v. Young, Criminal No. 355-52, 
United States District Court for the District of Columbia, 
Judge McGuire of our Court had occasion to decide this precise 
point. Judge McGuire in an excellently written opinion re¬ 
fused to follow the majority in the Debrow case, and for sub¬ 
stantially the same reasons stated herein, held that an indict¬ 
ment was not fatally defective which did not set forth the 
name of the Senator who administered the oath. 

The indictment here alleges the defendant was duly sworn 
before a competent tribunal in a matter in which an oath was 
authorized. Whether defendant was sworn or not and by 
whom is a matter of proof that may be readily determined at 
the proper time. It is held therefore the indictment in this 
case is not invalid because of the failure to allege the name of 
the Senator administering the oath. 

Defendant also contends that the indictment is invalid in 
its entirety because the questions and answers upon which the 
charges are based are immaterial as a matter of law*. Defend¬ 
ant vigorously argues that all the charges relate to ancient 

“ Title IS, U. S. C. A., Federal Rules of Criminal Procedure, Rule 2. 

” Dint, of Col. v. Amer. Excavation Co., 64 F. Supp. 19; 21 C. J. S. [Courts] 
§ 19$. 
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history and cannot possibly have any relevancy to the authori¬ 
zation under which the Committee was making its investiga¬ 
tion. In support of its position defendant relies strongly upon 
Bowers v. U. S., No. 11457, United States Court of Appeals for 
the District of Columbia, February 12,1953. 

Aside from the reasons of invalidity as to certain counts as 
hereinafter expressed, there is serious doubt in the Court’s 
mind whether any count in this indictment can finally pass the 
test of materiality. But the Court does not agree with the 
interpretation placed upon the Bowers case by defendant that 
it is necessary to plead in the indictment the particulars of 
materiality. The question of materiality like the question of 
pertinency is a question of law for the Court to decide when 
the Government’s evidence is in or at the conclusion of all the 
testimony. Such is the holding in the Bowers case. 14 

As the Court of Appeals there stated: 

While it was the duty of the trial court to determine 
as a matter of law whether the question was pertinent 
that determination could only be made from a factual 
showing by the government. * * * The United States 
had the task of proving his guilt beyond a reasonable 
doubt, and a part of that task w^as to show the pertinency 
of the questions he refused to answer since pertinency 
was not apparent from the questions themselves. Some 
of the seven questions may well have been pertinent, and 
it might have been possible for the government to show 
pertinency. But the important fact is that it did not do 
so. [Emphasis supplied.] 

Also squarely in point is the Meyers case in this jurisdiction. 1 * 
The Court there said: 

Under the old system of criminal pleading it was cus¬ 
tomary to set forth in detail in a perjury indictment how 
and why the particular question addressed to the witness 
was material. * * * Assuming, without deciding, that 
at common law such allegations were essential, the view 

M See also Sinclair v. U. S., 279 U. S. 263. 

“ U. S. v. Meyers, 75 F. Supp. 4S6, a rmed, S4 App. D. C. 101, cert, denied 
336 U. S. 912. 
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of this Court is that such averments are no longer re¬ 
quired under the new Federal Rules of Criminal Pro¬ 
cedure. All that is indispensable now is a plain, con¬ 
cise and definite written statement of the essential facts 
that constitute the offense charged. There is an allega¬ 
tion in the indictment that the testimony sought to be 
elicited from the defendant was material to the inquiry. 
Whether it was is a matter of proof, and, of course, at 
the trial it will be necessary for the Government to estab¬ 
lish the materiality of the subject matter. It is the view 
of this Court that under the new Rules, a general allega¬ 
tion of materiality is sufficient in an indictment for per¬ 
jury or subornation of perjury, [p. 4SS.] 

The Court holds therefore that the issue of materiality is 
sufficiently set forth in the indictment. 

Because the Court has concluded that it is not now in a 
position to dismiss the entire indictment, the motion to dismiss 
the indictment in its entirety must be overruled. However, in 
the Court's opinion certain counts in the indictment are fatally 
defective and the several counts will now be considered sep¬ 
arately. In order to determine the validity of the several counts 
it is necessary at the outset to consider the scope and character 
of the Resolution of the Congress authorizing the investiga¬ 
tion out of which the perjury charges arose. The pertinent 
part of the resolution reads: 

Resolved, That the Committee on the Judiciary, or 
any duly authorized subcommittee thereof, is author¬ 
ized and directed to make a complete and continuing 
study and investigation of (1) the administration, oper¬ 
ation and enforcement of the Internal Security Act of 
1950; (2) the administration, operation and enforce¬ 
ment of other laws relating to espionage, sabotage, and 
the protection of the internal security of the United 
States; and (3) the extent, nature, and effects of sub¬ 
versive activities in the United States, its Territories 
and possessions, including, but not limited to, espionage, 
sabotage, and infiltration by persons who are or may be 
under the domination of the foreign government or or- 
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ganizations controlling the world Communist movement 
or any other movement seeking to overthrow the Gov¬ 
ernment of the United States bv force and violence. 

V 

The Supreme Court of the United States has recently recog¬ 
nized “the penetrating and persuasive scope of the investi¬ 
gative power of Congress.” In the Rumely case, 16 Justice 
Frankfurter quoted Woodrow Wilson to illustrate “the reach 
that may be claimed for that power” as follows: 

It is the proper duty of a representative body to look 
diligently into every affair of government and to talk 
much about what it sees. It is meant to be the eyes and 
the voice, and to embody the wisdom and wall of its 
constituents. Unless Congress have and use every 
means of acquainting itself with the acts and the dis¬ 
position of the administrative agents of the government, 
the country must be helpless to learn how- it is being 
served; and unless Congress both scrutinize these things 
and sift them by every form of discussion, the country 
must remain in embarrassing, crippling ignorance of 
the very affairs which it is most important that it should 
understand and direct. The informing function of Con¬ 
gress should be preferred even to its legislative function. 
[Wilson, Congressional Government, 303.] 

However, the Court points out that there are limitations to 
that power imposed by the Constitution such as, for example, 
in the First Amendment. 17 Similarly the Court of Appeals in 

18 U. S. v. Rumely , 3-4-“ U. S. 41. 

17 “President Wilson did not write in light of the history of events Since 
he wrote; more particularly he did not write of the investigative power of 
Congress in the context of the First Amendment.” 

See also U. S. v. Patterson, No. 11309, United States Court of Appeals 
for the District of Columbia, decided April 23, 19">3, where Judge Bazelon 
referring to the Rumely case in the Supreme Court of the United States 
stated: ‘‘The Court recognized the possible conflict between the ‘power of 
Congress to investigate’ and the ‘limitation imposed by the First Amend¬ 
ment’ * * 

The test most widely accepted by the Courts is that any right granted 
or secured by the Constitution may not be restricted unless the exercise of 
that right constitutes a clear and present danger. Schcnck v. U. S., 249 
U. S. 47. See also Rumely, supra. 
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the Bowers case recognizes the broad powers of Congress. It 
properly points out that “the questioning of witnesses cus¬ 
tomarily, and probably necessarily, takes a wide range. Com¬ 
mittees may and do obtain vague information and receive hear¬ 
say evidence from which they form well-grounded suspicions 
that evils exist at which legislation should be aimed. That is 
to say, committees’ conclusions that corrective legislation 
should be enacted need not be reached on the basis of relevant 
and pertinent evidence only.” It is significant that the Court 
goes on to point out that “the precision of Court procedure is 
not required. It may be often proper, justifiable and ulti¬ 
mately helpful in the accomplishment of its investigative pur¬ 
poses for a Congressional Committee to address to witnesses 
questions which it cannot demonstrate to be pertinent. But 
in branding a refusal to answer as a misdemeanor Congress was 
careful to provide that the question must be ‘pertinent to the 
question under inquiry’.” So in a perjury case arising out of 
a Congressional investigation, which concededly may be broad 
in its scope as far as determining the necessity for corrective 
legislation is concerned, the element of materiality must be 
present or the charges fall. 


Count One 

Having in mind the necessity of weighing the balance be¬ 
tween the broad power of Congress to investigate and the pro¬ 
tections afforded individuals by the Bill of Rights, as pointed 
out in Douds, and applying the rule to the indictment here, 
the Court is convinced that the first count is fatally defective. 
Under this count the defendant is charged with lying in deny¬ 
ing that he had never been a sympathizer or promoter of Com¬ 
munism or Communist interests. It is based on a statement 
made by defendant to the Committee. 18 

First, this count is violative of the Sixth Amendment which 
protects the accused in the right to be informed of the nature 


” See footnote 7, supra , 


25 


and cause of the accusation against him. 19 The test has been 
laid down in Sutton v. U. S., 157 F. 2d 661, where the Court held 
that the meaning of the Sixth Amendment was that the de¬ 
fendant: 


* * * be so fully and clearly informed of the charge 
against him as not only to enable him to prepare his 
defense and not be taken by surprise at the trial, but 
also that the information as to the alleged offense shall 
be so definite and certain that he may be protected by 
a plea of former jeopardy against another prosecution 
for the same offense, [p. 663.] 

Moreover this count does not meet the requirements of 
Rule 7 (c) of the Federal Rules of Criminal Procedure wdiich 
requires that the indictment “shall be a plain, concise and 
definite written statement of the essential facts constituting 
the offense charged.” 20 

Defendant in the first count is charged with lying in denying ' 
that he was a sympathizer or promoter of Communist interests. 

It seems to the Court that this charge is so nebulous and in¬ 
definite that a jury would have to indulge in speculation in 

u The Sixth Amendment provides as follows: 

"In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the ac¬ 
cusation ; to be confronted with the witnesses against him: to have com¬ 
pulsory process for obtaining witnesses in his favor, and to have the As¬ 
sistance of Counsel for his defence.” 

“ In U. i S'. v. Fields, G F. R. D. 203, the sufficiency of an indictment is stated 
to be: 

1. Whether the defendant, in the indictment, is apprised of the charge 
he is called upon to answer. 

2. Whether the charge is so stated that the defendant could success¬ 
fully plead double jeopardy if an attempt were to be made to try him 
again on the same charge. See also Hagncr v. U. S., 2S5 U. S. 427, 
affirming GO App. D. C. 33." and U. S. v. Meyers, supra. The Meyers 
case also involved a perjury indictment under the D. C. Statute. For 
other perjury cases see Walker v. E7. &. 93 F. 2d 792; Claiborne v. U. S„ 

77 F. 2d GS2; Asgill v. U. S., GO F. 2d 77G; Kovoloff v. U. 202 Fed. 
475. 
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order to arrive at a verdict. Sympathies and beliefs and what 
they mean to different individuals involve concepts that are 
highly nebulous and speculative at best. I presume a person 
could sympathize with a belief and yet still not believe. To 
probe the mind in a situation like this would give rise to noth¬ 
ing more than sheer speculation on the part of the prober. 
It is fundamental that a jury should not be asked to determine 
an issue which can be decided only on conjecture. It is clear 
to the Court therefore that the first count fails to meet the test 
of definiteness required by the Sixth Amendment and Rule 7 
(c) of the Federal Rules of Criminal Procedure. 

But there is another reason why count one is fatally defec¬ 
tive. It is in conflict with the First Amendment. 21 It re¬ 
stricts the freedom of belief and expression which the Court in 
the Rumely case clearly points out is a limitation upon Con¬ 
gressional inquiry. In support of this count the Government 
cites the Barsky and Lawson cases in our Court of Appeals. 22 

In Barsky the appellant was indicted and convicted for will¬ 
ful failure to produce records (of the joint Anti-Fascist Ref¬ 
ugee Committee relating to the receipt and disbursement of 
funds and correspondence with persons in foreign countries) 
before the House Committee on Un-American Activities. 
House of Representatives Resolution No. 5, 79th Congress, 
authorized the Committee to investigate the— 

* * * diffusion within the United States of sub¬ 

versive and un-American propaganda that is instigated 
from foreign countries or of a domestic origin and at¬ 
tacks the principle of the form of government as guar¬ 
anteed by our Constitution. 

The appellant contended the questions asked in response to the 
subpoena and the answers might reveal that he was a believer 
in Communism or a member of the Communist Party. The 
Court of Appeals held that the Committee was authorized to 

21 The First Amendment to the Constitution provides that: 

“Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof: or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to peti¬ 
tion the Government for a redress of grievances.” 

” Barsky v. U. S., S3 App. D. C. 127; Lawson v. U. S., S5 App. D. C. 1G7. 
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make the investigation, that the resolution was not “too vague” 
and stated its conclusions as follows: 

We hold that in view of the representations to the 
Congress as to the nature, purposes and program of 
Communism and the Communist Party, and in view of 
the legislation proposed, pending and possible in respect 
to or premised upon that subject, and in view of the 
involvement of that subject in the foreign policy of the 
Government, Congress has power to make an inquiry 
of an individual which may elicit the answer that the 
witness is a believer in Communism or a member of the 
Communist Party. And we further hold that the pro¬ 
vision we have quoted for House Resolution No. 5 is 
sufficiently clear, definite and authoritative to permit 
this particular Committee to make that particular 
inquiry. We hold no more than that. [p. 136.] 

In Lawson appellants were indicted and convicted of con¬ 
tempt of Congress for refusing to disclose whether or not they 
were or ever had been members of the Communist Party. 
The Court of Appeals said: 

So that there may be no mistake or misunderstand¬ 
ing and because the point here involved has proven to 
be one of constant recurrence, we expressly hold herein 
that the House Committee on Un-American Activities 
or a properly appointed subcommittee thereof, has the 
power to inquire whether a witness subpoenaed by it 
is or is not a member of the Communist Party or a 
believer in Communism and that this pow T er carries 
with it necessarily the power to effect criminal punish¬ 
ment for failure or refusal to answer that question under 
2 U. S. C. A. § 192. [p. 170.] 

But these cases are distinguishable from the instant case. 
In the case at bar defendant is not charged with lying in deny¬ 
ing that he believed in Communism or that he was a member 
of the Communist Party. In count one he is charged with 
falsifying the fact that he was a sympathizer and promoter of 
Communist interests. 
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The Government also relies heavily on the Douds case. 23 In 
that case the constitutionality of Section 9 (h) of the National 
Labor Relations Act was before the Supreme Court. Section 
9 (h) required that an officer of a union seeking to invoke the 
machinery of the act must submit an affidavit [commonly 
known as the “Non-Communist Affidavit”] that: 

# * # he is not a member of the Communist Party or 
affiliated with such party, and that he does not believe 
in, and is not a member of or supports any organization 
that believes in or teaches, the overthrow of the United 
States Government by force or by any illegal or unconsti¬ 
tutional methods. [29 U. S. C. A. 159 (h).] 

Three Justices did not participate in the decision. The re¬ 
maining six Justices split three to three on the question whether 
the Non-Communist Affidavit requirement conflicted with the 
freedom of beliefs protection of the First Amendment. 

Aside from that, however, the case is clearly distinguishable. 
Chief Justice Vinson speaking for the three Justices upholding 
the validity of the requirement of the Non-Communist Affi¬ 
davit by union leaders indicated the presence in that case of the 
manifestation of overt acts. The Chief Justice stated that 
“Courts cannot ascertain the thought that has no outward 
manifestation.” * 4 The Court discussed the obstructions to the 
free flow of commerce caused by strikes and other industrial 
unrest; that there was substantial evidence of obstructive 
strikes. All through the majority opinion the thought is 
stressed that what was being suppressed were overt acts which 
were obstructions to the free flow of commerce and that no 
attempt was being made to prevent dissemination of Com¬ 
munist doctrine. 

Involved in the first count in the case at bar is merely a 
speculation into the uncertainties of the human mind. No 
overt acts could possibly emerge from this count such as existed 
in the Douds case. No case has been pointed out to the Court 
which sustains a perjury count based on the speculative fath- 

“ Communication* Axx'n v. Doudx, U. S. ZN2. 

34 Communications Axx'n v. Douds, supra, p. 441. 
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oming of the mind that will be necessary by the trier of fact 
in order to arrive at a decision under count one of the 
indictment. 

In the discussion on beliefs in the Douds case, Justice Frank¬ 
furter stated: 

I cannot deem it within the rightful authority of 
Congress to probe into opinions that involve only an 
argumentative demonstration of some coincidental par¬ 
allelism of belief with some of the beliefs of those who 
direct the policy of the Communist Party, though with¬ 
out any allegiance to it. To require oaths as to matters 
that open up such possibilities invades the inner life of 
men whose compassionate thought or doctrinaire hopes 
may be as far removed from any dangerous kinship 
with the Communist creed as were those of the founders 
of the present orthodox political parties in this coun¬ 
try. [p. 422.] 

Justice Jackson in the same case also pointed out the prob¬ 
lem by stating that a trial for false swearing concerning beliefs 
would “revolve around conjecture as to whether he [the one 
making the affidavit ] candidly exposed his state of mind.” He 
suggested that the intent and beliefs are determined by the 
Courts as incidental to deciding the legal effect to be given to 
overt acts. 

Time and time again the Supreme Court has emphasized 
the freedom under the First Amendment to have opinions and 
sympathies, unexpressed by overt acts that show a clear and 
present danger to the Constitutional form of government guar¬ 
anteed by the Constitution. Schenck v. U. S., supra. Criminal 
sanctions cannot be imposed where we hold “beliefs and opin¬ 
ions concerning domestic measures and trends in national and 
world affairs.” Taylor v. Mississippi, 319 U. S. 5S3, 590. 

In Board of Education v. Barnette , 319 U. S. 624 the Court 
aptly said: 

If there is any fixed star in our constitutional con¬ 
stellation, it is that no official, high or petty, can pre¬ 
scribe what shall be orthodox in politics, nationalism, 
religion or other matters of opinion or force citizens 
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to confess by word or act their faith therein. If there 
are any circumstances which permit an exception, they 
do not now occur to us. [P. 642.] 

The First Amendment protects an individual in the expres¬ 
sion of ideas though they are repugnant to the orthodox. 
Communism s fallacy and viciousness can be demonstrated 
without striking dowm the protection of the First Amendment 
of discourse, discussion and debate. When public excitement 
runs high as to alien ideologies, is the time "when we must be 
particularly alert not to impair the ancient landmarks set up 
in the Bill of Rights. “The greater the importance of safe¬ 
guarding the community from incitements to the overthrow 
of our institutions by force and violence, the more impera¬ 
tive is the need to preserve inviolate the constitutional rights 
of free speech, free press and free assembly in order to main¬ 
tain the opportunity for free political discussion, to the end 
that government may be responsive to the will of the people 
and that changes, if desired, may be obtained by peaceful 
means. Therein lies the security of the Republic, the very 
foundation of constitutional government.” 28 

If we weaken the safeguards afforded under the Bill of Rights 
we impair our position with the democratic forces in the world 
fighting against the tyranny of Communism. “Safety of so¬ 
ciety depends on the tolerance of government for hostile as 
well as friendly criticism, that in a community where men’s 
minds are free, there must be room for the unorthodox as well 
as the orthodox views.” 28 

In our proper concern for the internal and external threat of 
Communism and in pursuing our efforts to strike down this 
threat, we should endeavor to be consistent and not attempt to 
require a conformity in thought and beliefs that has no rele¬ 
vancy to a present danger to our security. During the past few 
years the experts have had many conflicting and divergent views 
on foreign policy. Many thoughtful people and patriotic 
American citizens in 1938 and 1939 were not enthusiastic about 
our getting into the war. Violent changes in the thinking of 

” DcJongc v. Oregon , 290 U. S. 353, 365. 

M Rurncly , supra, Douglas, J. concurring at p. 57. 
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our people occurred in a short period of time before and after 
Germany broke with Russia. “Attempts of the courts to 
fathom modern political meditations of an accused would be as 
futile and mischievous as the efforts in the infamous heresy 
trials of old to fathom religious beliefs. * * * It is true that 
in England of olden times men were tried for treason for mental 
indiscretions such as imagining the death of the king. But our 
Constitution was intended to end such prosecutions. Only in 
the darkest periods of human history has any Western Govern¬ 
ment concerned itself with mere belief, however eccentric or 
mischievous, when it has not matured into overt action; and if 
that practice survives anywhere, it is in the Communist coun¬ 
tries whose philosophies we loathe.” 27 

Applying these guiding principles to count one,-this count 
must fall because it is violative of both the First and Sixth 
Amendments. 

Counts Three and Four 

Count three charges that defendant perjured himself when 
he said he did not know that Asiaticus was a Communist. 
Count four charges defendant perjured himself when he stated 
that he, while editor of “Pacific Affairs”, had not published 
articles by persons whom he knew to be Communists (other 
than Russian contributions). The question of knowledge, that 
is, the concept of what defendant knew is even more nebulous 
than sympathies. What he could have meant when he said 
he did not “know” gives rise to speculation and conjecture, but 
speculation cannot be substituted for proof “beyond a reason¬ 
able doubt” because the plain meaning of the word “reason” 
excludes conjecture. Defendant is the only person who will 
ever know what he meant when he said that he did not know 
that Asiaticus was a Communist. Who can say whether he 
meant that he did not “believe” or “suspect” or “feel” or “have 
reason to think”. Any one or all of these still might not con¬ 
stitute knowledge within his own mind. Under these counts 
there can be no overt acts as the outward expressions of the 
mind as were present in the Douds case. 


” Iiouds, supra, Jackson. J. dissenting in part, pp. 437. 43S. 
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The arguments against the validity of count one are even 
stronger when applied to counts three and four. Counts three 
and four must also be stricken down as violative of the First 
and Sixth Amendments. 

Count Seven 

Count seven is clearly defective in its plain inconsistency 
and indefiniteness. It charges defendant with lying when he 
stated that neither he nor anyone in his party made any pre¬ 
arrangements with the Communist Party in order to get into 
Yenan. The Government charges that the true fact was that 
arrangements had been made with Communist authorities. 
[Emphasis supplied]. It seems plain that defendant testified 
about arrangements with the Communist Party and getting 
beyond the line of demarcation when the Government claims 
the perjury involved arrangements with Communist authori¬ 
ties and being received at Communist Headquarters. This 
constitutes a fatal variance that fails to meet the requirements 
of the Sixth Amendment and Rule 7 (c) of the Federal Rules 
of Criminal Procedure. This count cannot be cured by a bill 
of particulars. The prosecutor cannot be substituted for a 
Grand Jury in helping to revive what constitutes a fatal in¬ 
dictment. Jarl v. U. S., 19 F. 2d S91. 

Counts Two, Five and Six 

As the Court previously indicated there is serious doubt 
whether the remaining counts two. five and six can ultimately 
pass the test of materiality so as to present a juiy issue. But 
this must await the trial. 

The motion to dismiss counts two. five and six is therefore 
denied, without prejudice to renew the motion at the time of 
trial. 

IV. Bill of Particulars 

The granting of a bill of particulars rests in the sound discre¬ 
tion of the Court. McMullen v. U. S., 6$ U. S. App. D. C., 302. 

The Federal Criminal Rules provide: 

(f) Bill of Particulars. The court for cause may 
direct the filing of a bill of particulars. A motion for a 
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bill of particulars may be made only within ten days 
after arraignment or at such other time before or after 
arraignment as may be prescribed by rule or order. A 
bill of particulars may be amended at any time subject 
to such conditions as justice requires. (Title 18, 
IT. S. C. A., Federal Rules of Criminal Procedure, Rule 
7 (f).) 

It must not be used as a fishing expedition. U. S. v. Kushner, 
135 F. 2d 668. 

It is proper in perjury cases of this type to require the 
Government to disclose the overt acts on which it relies to 
sustain the charge. U. S. v. Remington, supra. The allega¬ 
tions in counts two, five and six are so indefinite that the Court 
feels the defendant is entitled to a bill of particulars giving 
him certain information as to enable him to defend. There¬ 
fore the Court orders that the Government file a bill of particu¬ 
lars giving information as to counts two, five and six as follows: 

As to Count Two: The Government should state the overt 
acts upon which it relies to show that the defendant had been 
told that Chi was a Communist. The word “Communist” 
should be defined as used here. The persons who told defend¬ 
ant that Chi was a Communist should be identified and the 
time, place and circumstances under which defendant was 
told this. 

As to Count Five: The overt acts should be stated upon 
which the Government intends to rely to show that defendant 
perjured himself in stating that the luncheon with Oumansky 
was not held after the Hitler invasion of Russia and just before 
the defendant went out to China. 

As to Count Six: The Government should state the overt 
acts on which it relies in proving that defendant perjured him¬ 
self in saying that he had not, at Currie’s request, taken care 
of Currie’s mail at the White House while Currie was away. 

In other respects the motion for a bill of particulars as to 
these counts should be denied. 

/S/ Luther W. Youngdahl, Judge. 


May 2, 1953. 
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United States District Court for the District of Columbia 

Criminal No. 1879-52 

United States of America 

v. 

Owen Lattimore, defendant 

ORDER 

Motion for time to prepare and file motion for change of 
venue and for continuance, motion for continuance and change 
of venue, motion for bill of particulars, and motion to dismiss 
the indictment and each count thereof, came on for hearing 
before the undersigned March 31 and April 1, 1953 with Mr. 
Leo A. Rover appearing in behalf of the Government and 
Messrs. Thurman Arnold and Joseph C. O’Mahoney appearing 
in behalf of defendants. 

L T pon the briefs, oral arguments and all the files and proceed¬ 
ings herein, it is hereby 

Ordered (1) That the motion for change of venue be, and 
the same is hereby denied; 

(2) That the motion to continue the case for trial to a 
period not earlier than January, 1954 be, and the same is hereby 
denied, but that a reasonable continuance is granted and the 
case is set down for trial on October 6,1953; 

(3) That the motion to dismiss the entire indictment be, 
and the same is hereby denied; 

(4) That the motion to dismiss counts one, three, four and 
seven be, and the same is hereby granted, and the motion to 
dismiss counts two, five and six is hereby denied, without prej¬ 
udice to renew* the motion to dismiss counts two, five and six 
at the time of trial ; 

(5) Motion for a bill of particulars is hereby granted in 
the respects indicated in the memorandum attached hereto 
which is expressly made a part of this order. 

/S/ Luther W. Youngdahl, Judge. 


May 2, 1953. 
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United States District Court for the District of Columbia 

Criminal No. 1879-52 

Notice of appeal, Criminal 

United States of America 
v. 

Owen Lattimore 

NOTICE OF APPEAL 

Name and address of appellant: United States of America. 

Name and address of appellant’s attorney: The United States 
Attorney, District of Columbia. 

Offense: Perjury. 

Concise statement of judgment or order, giving date, and 
any sentence: 

The United States appeals from the order of the 
United States District Court for the District of Colum¬ 
bia, dated May 2, 1953, dismissing counts one, three, 
four and seven of the indictment in the above-entitled 
case. 

Name of institution where now confined, if not on bail: 


I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit 
from the above-stated judgment. 

United States of America, 

Appellant. 

Leo A. Rover, 

Attorney for Appellant, United States Attorney. 
Date: May 14, 1953. 

Filed May 14,1953. 

Harry M. Hull, 

Clerk. 
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Criminal Docket 

United States District Court for the District of Columbia 

Criminal No. 1S79-52 

Parties: United States v. Owen Lattimore. 

Attorneys: U. S. Attorney, Thurmond Arnold. 

Charge: Vio. Title 22, D. C. Code Sec. 2501. 

Bond: 12-19-52. 1. S2.000.00 Cash (U. S. Treasury Bonds). 

G. J. No. Orig. 


Date Proceedings 

1952—Dec. 16_Presentment and Indictment tiled (7 counts). 

19_Recognizance $2,000.00 Cash taken. (Treasury 


Bond $1,000.00 No. G2G36F—2 Vj'% of 1936-196S 
series with next coupon due June 15, 1953— 
$1,000.00 No. 63637H—2V>% of 193G-19GS series 
with next coupon due June 15, 1953.) 

19 _Arkaignkd. Plea Nor Guilty entered; Until Febru¬ 

ary 16, 1953; Bond fixed by Court at $2,000.00. 
(In custody of attorney pending taking of bond— 
See above entry.) Attorney Thurmond Arnold 
present. Kirkland, J. Cert, filed (Reporter— 
Watson). 

1953—Jan. 7_Order that defendant is authorized and permitted 

to post U. S. Treasury Bonds in the face value of 
$2,000.00 as bail, filed. Kirkland, J. 

Order setting time for filing any and all motions in 
this proceeding on or before February 16, 1953, 
filed. Kirkland, .7. 

Feb. 16_ Motion of defendant for production of documentary 

evidence before trial pursuant to Rule 17 (c). 
Statement of Points and Authorities in support 
thereof, Affidavits (2). Newspaper Exhibits (3), 
Cert, of Serv., filed. 

Motion of defendant to dismiss the indictment and 
memorandum in support of motion, filed. Cert, of 
Serv. 

Motion of defendant under Rule 7 (f) for a bill of 
particulars. Memorandum in support of defend¬ 
ant’s motion for hill of particulars (count one of 
indict.). Memorandum in support of motion for 
bill (count 2 of ind.). Memorandum (count 3), 
Memorandum (count 4), Memorandum (count 5), 
Memorandum (count 6). 

Memorandum (Count 7), filed. Cert, of Serv. 

Motion of defendant for continuance, Exhibit A, 
filed. Cert, of Serv. 
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G. J. No. Orig.— Continued 


Date Proceedings 

1953—Feb. 16-Motion of defendant for leave to file motion for con¬ 


tinuance. Cert, of Serv., Affidavit, filed. 

Motion for time to prepare and file motion for 
change of venue. Cert, of Serv., filed. 

Motion pursuant to Rule 17 (c) for production of 
documentary evidence before trial by the senate 
judiciary committee, the internal security subcom¬ 
mittee, or the Sec. of the Senate, and Statement 
of Points in support thereof. Affidavits (2), News¬ 
paper exhibits (3), Cert, of Serv. 

Motion for discovery and inspection before trial of 
documentary evidence pursuant to Rule 16, and 
Memorandum in support thereof, Affidavits (2), 
Cert, of Serv., filed. 

Motion for production of documentary evidence be¬ 
fore trial by the senate foreign relations commit¬ 
tee pursuant to Rule 17 (c) and Memorandum in 
support thereof, Newspaper Exhibits (2), Cert, of 
Serv., filed. 

Motion for inspection of the minutes of the grand 
jury and memorandum in support thereof, Affi¬ 
davit. Cert, of Serv., filed. 


20-Motion of the U. S. for additional time in filing its 

answers to defendant’s motions, filed. Cert, of 
Serv. 

25- Order extending time of U. S. to and including 

March 17, 1953, to file answers to defendant’s mo¬ 
tions, filed. Laws, C. J. 

Mar. 17 -Points and authorities in opposition to motion to 


dismiss and Affidavit of Edward F. Hummer, filed. 

Points and authorities in opposition to defendant’s 
motion for continuance. Exhibit A & B filed. 

Points and authorities in opposition to defendant’s 
motion for leave to file a motion for continuance, 
filed. Cert, of Serv. 

Points and authorities in opposition to defendant’s 
motion to inspect minutes of Grand Jury, Affidavit 
of Edward F. Hummer, filed. Cert, of Serv. 

Points and authorities in opposition to motion for 
discovery and inspection under Rule 16, filed. 
Cert, of Serv. 

Points and authorities in opposition to motion for 
Bill of particulars, filed. Cert, of Serv. 

Points and authorities in opposition to defendant’s 
motion for time to prepare and file motion for 
change of venue, filed. Cert, of Serv. 

Memorandum of Department of Justice relative to 
defendant’s motion for production of documentary 
evidence before trial by the senate judiciary com- 
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G. J. No. Orig.— Continued 


Date Proceedings 

1953—Mar. 17_ mittee. internal security subcommittee, or the Sec. 

of the Senate, pursuant to Rule 17 (c), filed. Cert, 
of Serv. 


Memorandum of Dept, of Justice relative to defend¬ 
ant’s motion for production of documentary evi¬ 
dence before trial by the senate foreign relations 
committee, pursuant to Rule 17 (c), filed. Cert, 
of Serv. 

Points and authorities in answer to motion for pro¬ 
duction of documentary evidence pursuant to 
Rule 17 (c) directed to the U. S„ filed. Cert, of 
Serv. 


30_ Defendant’s reply memorandum, filed. Cert, of 

Serv. 

Apr. S_Certified record of official Court Reporter—March 21 

[31] and April 1. 19.53, Pages 1 to 189. filed. 

May 2_Order denying the motion for change of venue, deny¬ 


ing the motion to continue the case for trial to a 
period not earlier than January, 1954, but Grant¬ 
ing a reasonable continuance and the case is set 
down for trial on October G. 1953. denying the mo¬ 
tion to dismiss the entire indictment, granting the 
motion to dismiss counts 1, 3. 4, 7, and denying the 
motion to dismiss counts 2. 5. G, without prejudice 
to renew the motion to dismiss counts 2. 5, G, at 
the time of trial, and granting the motion for a 
bill of particulars in the respects indicated in the 
memorandum attached hereto which is expressly 
made a part of this order, filed. Luther W. 
Youngdaiil, J. 

Memorandum, filed. Younodahu, J. 


14_Motion of F. S. for stay of Order, filed. Cert, of 

Serv. Notice of Appeal, filed (by U. S.—No 
Charge). 

19_ Designation of Record, filed. 

21_Order staying proceedings, filed. Youngdahl, J. 


(Ordered that said motion for stay of Order be 
and the same is hereby granted and that so much 
of the Order of the Court of May 2, 1953, as sets 
the above-entitled case for trial on October 6,1953, 
requires that the government file a Bill of Particu¬ 
lars and further requires that all remaining mo¬ 
tions be argued prior to June 1, 1953 be and the 
same is hereby stayed until the final determina¬ 
tion of the appeal of the United States from that 
part of the Order of May 2, 1953, which dismissed 
counts 1, 3, 4, and 7 of the Indictment herein). 
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United States District Court for the District of Columbia 

United States of America, 

District of Columbia, $$: 

I, Harry M. Hull, Clerk of the United States District Court 
for the District of Columbia, do hereby certify the foregoing 
pages numbered 1 to 45, inclusive, to be a true and correct 
transcript of the record prepared according to the designation 
filed by counsel in the case of the United States v. Owen Latti- 
more, Criminal No. 1879-52, as the same remains upon file and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the city of Washington, in said 
District, this 16th day of June 1953. 

[seal] Harry M. Hull, 

Clerk. 
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QUESTIONS PRESENTED 

Count One 

1. Whether an indictment for perjury which alleges, with¬ 
out more, that the defendant falsely denied before a Con¬ 
gressional committee that he had ever been “a sympathizer, 
or . .. promoter of communism or Communist interests” is 
valid under the Sixth Amendment and the applicable stat¬ 
ute and criminal rules ? 

2. Whether such an indictment violates the defendant’s 
rights under the First Amendment? 

3. Whether such an indictment is an attempt to punish 
for a statement outside the scope of the resolution of au¬ 
thority establishing the committee before which the state¬ 
ment was made ? 

Counts Three and Four 

4. Whether an indictment for perjury which alleges that 
defendant, then an editor, falsely stated that he did not 
know certain magazine writers to have been Communists 
prior to 1941 is valid under the Sixth Amendment and the 
applicable statutes and criminal rules ? 

5. Whether such indictment is precluded by the First 
Amendment, or raises questions outside the scope of the 
valid authority of the congressional committee under its 
authorizing resolution ? 

Count VII 

6. Whether defendant may be tried for the alleged un¬ 
truth of the proposition that he did not make advance ar¬ 
rangements with the Communist authorities for a trip to 
Yenan when in fact he never made such a statement? 

7. Whether the detail of defendant’s trip to Yenan in 
1937 involved in this Count is not so patently immaterial 
as to present an additional ground for dismissal? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11849 


UNITED STATES OF AMERICA, Appellant 

v. 

OWEN LATTIMORE, Appellee 


Appeal From the United Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


JURISDICTION 

This proceeding originated as a seven-count indictment 
for perjury (22 D.C. Code § 2501) in connection with the 
appellee’s testimony before a Congressional Committee. 
The appellee moved to dismiss all counts on several 
grounds. The District Court (Youngdahl, J.) granted the 
motion for Counts I, III, IV and VII, expressing his doubt 
as to the materiality of the remaining three but reserving 
judgment until trial. The Government appeals as to the 
dismissal of these four counts under 18 U.S.C. § 3731. 



2 


PRELIMINARY STATEMENT 

This case is unique in the history of perjury. It brings 
to this Court the meaningless and trivial residue 1 of a 
once sensational espionage charge, which the indictment 
does not allege, culled from the transcript of the 
longest Congressional interrogation of one man ever con¬ 
ducted. It deals with relationships and occurrences of 
more than a decade ago when world conditions were utterly 
different from those which have developed since World 
War II, and which have no material bearing on the Senate 
Subcommittee investigation which produced this case. 

I. The Defendant. Owen Lattimore is one of the fore¬ 
most American experts on China. His unparalleled knowl¬ 
edge of the regions of Sinkiang and Mongolia is the product 
of field experience of more than a quarter of a century, 
and has been the basis of a long and distinguished teach¬ 
ing career. In addition, Mr. Lattimore has been a prolific 
writer—thirteen books, and over 400 magazine and news¬ 
paper articles. From 1934 to June, 1941, he was editor of 
Pacific Affairs, a publication of the Institute of Pacific 
Relations. He has also served as an adviser to Chiang 
Kai-shek in 1941 and 1942, as an employee of the Office of 
War Information during the War, with the Pauley Rep¬ 
arations Mission in Japan in 1945, and with the United 
Nations on a special project in 1950. 

The Institute of Pacific Relations was founded in Hono¬ 
lulu as an international organization to promote under¬ 
standing of the Pacific area and its problems. It had au¬ 
tonomous local units in the various countries involved, 
including Russia. While Mr. Lattimore travelled about 

i The Government in this Court asserts that Judge Youngdahl made a 
“gross misstatement’’ in saying that the indictment “related to a period of 
fifteen to twenty years before the hearings.” Judge Youngdahl was right. 
Count I (App. 1)’covers defendant’s sympathies throughout his entire life, 
and he is 53 years old. Count II (App. 3), as we understand it, refers to 
certain events around 1940 or earlier. Count III (App. 4) refers to articles 
published between 1934 and 1941. Count IV (App. 51 refers to that same 
period. Count V (App. 6) refers to an episode in June 1941; Count VI 
(App. 7), an event in 1942; and Count VII (App. 8) to 1937. 
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Asia, Europe, and the United States, during the 1034 to 
1941 period, the articles and copy for Pacific Affairs 
were sent to him for editorial review. In this seven-year 
period the magazine carried some 250 articles and many 
shorter pieces. 

II. The Legislative Proceedings. Mr. Lattimore first 
came to widespread public attention as one of a group of 
persons charged by Senator Joseph McCarthy with being 
Communists. On March 21, 1930, the Senator named him as 
the “top Russian espionage agent in the United States.” 
(New York Times, March 22,1950, page 1.) Later, on March 
30, 1950, he was publicly accused on the Senate floor as 
“one of the top Communist agents in this country.... [H]e 
is a Soviet agent and also ... is, or at least has been, a 
member of the Communist Party. ’ ’ 96 Cong. Rec. 4375. The 
group of charges, of which the Lattimore case was only 
one, was referred to a subcommittee of the Foreign Rela¬ 
tions Committee under Senator Tydings of Maryland. 
After full investigation, the committee concluded that the 
charges were a “fraud and a hoax perpetrated on the Sen¬ 
ate of the United States and the American people.” 2 

Thereafter, a new hearing was instituted by the Internal 
Security Subcommittee of the Senate Judiciary Committee, 
chaired by Senator McCarran, which began an extensive 
investigation of the Institute of Pacific Relations. The 
authority of this Subcommittee was limited by the Senate to 
three areas: first, the administration of the Internal Secu¬ 
rity Act of 1950; second, the administration of other laws 
relating to espionage; and third, the extent, nature, and 
effects of subversive activities in the United States. 3 

The Internal Security Subcommittee seized the records of 
the Institute of Pacific Relations, which dated back some 
twenty-eight years. After five months of staff study of this 
enormous mass of papers, the committee in July, 1951, 

2 Sen. Rep. No. 2108, 81st Cong., 2d Sess. 167 (1950); sec also id. at 
160-161. 

3 S. Res. No. 366, 81st Cong., 2d Sess. (1950). 
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called Mr. Lattimore before it and, in executive session, 
interrogated him through a record of about 200 pages. It 
was at this hearing, based heavily on those documents of 
the 1930's on which the defendant had no opportunity what¬ 
soever to refresh himself, that among literally hundreds of 
statements he made the five now alleged to have been 
perjurious. 

The committee then went into open session and from July 
25, 1951, to February 21, 1952, took eight volumes of testi- 
inoiiv, much of which was hearsav criticism of Mr. Latti- 
more. 4 For these seven months, Mr. Lattimore never had 
an opportunity to reply before the committee, though he 
had asked to be heard. Finally, in February, 1952, Mr. 
Lattimore came to the stand. The committee examined him 
for twelve days, between February 21 and March 21, the 
longest interrogation of one man in Congressional history. 5 

When it eventually reported, the committee made no sug¬ 
gestion that Mr. Lattimore was a spy-in-chief, or, indeed, 
any kind of a spy at all. But it did recommend that Mr. 
Lattimore be indicted for perjury. 6 The Department of 
Justice picked Seven Counts so vague, trivial or immaterial 
that the court below dismissed four and ordered a bill of 
particulars on the other three. 

III. The Proceedings Below. The indictment contains 
seven counts, of which only four are now in this Court. 7 

4 Hearings before the Subcommittee to Investigate the Administration of 
the Internal Security Act and Other Internal Security Laws, 82d Cong., 1st 
Sess. (1951). (Hereafter cited as Hearings.) 

5 Hearings 2S98-3674. 

«Sen. Rep. No. 2050, 82d Cong., 2d Sess. (1952). 

7 The three counts not here are: Count II, which raises the question of 
whether the defendant falsely stated that he had not been “told prior to 
1950“ that a certain minor Chinese official was a Communist. In the court 
below, the defendant contended that he had never made the statement at¬ 
tributed to him in the indictment and that in any case the point was imma¬ 
terial. Count V, which alleges that the defendant perjured himself concern¬ 
ing the date of a certain luncheon with Russian Ambassador Oumanskv in 
1941. The defendant moved to dismiss on the ground that he had made no 
false statement and on the ground of the immateriality of the mere date 
of the luncheon. (There is no suggestion that anything improper occurred 
at the luncheon.) Count VI, in which it is alleged that the defendant 
perjured himself in denying that he took care of certain mail for Presidential 
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Count One. Mr. Lattimore prefaced his formal state¬ 
ment with some general remarks. Speaking in laymen’s 
terms, he said: 

“All kinds of attempts have been made to depict 
me as a Communist or a Soviet agent. I have in fact 
been falsely identified as a fellow traveler, sympa¬ 
thizer, or follower of the Communist line or promoter 
of Communist interests. Now I want to make my posi¬ 
tion clear. I am not interested in fine or technical dis¬ 
tinctions. I am not interested in graduations or de¬ 
grees of disloyalty. I have no use for fancy, legalistic- 
distinct ions. I am none of these things and have never 
been. I am not and have never been a Communist, a 
Soviet agent, a sympathizer, or any other kind of pro¬ 
moter of communism or Communist interests, and all 
of these are nonsense. I so testified long ago, under 
oath, before the Tydings subcommittee, and I do so 
again.” Hearings 2947. 

The Government, carefully passing over the substantive 
assertions that the defendant had not been a Communist, 
or Soviet agent, or a fellow traveler, charged as perjury 
that Mr. Lattimore denied that he had ever “been a sym¬ 
pathizer and promoter of Communism and Communist in¬ 
terests.” (App. 3). The defendant moved to dismiss this 
count on the grounds (a) that the language was too vague 
to sustain an indictment for perjury, failing to meet the 
requirements of the Sixth Amendment or of the Rules of 
Criminal Procedure and being incapable of any rational 
instruction by the Judge to the jury; and (b) quite inde¬ 
pendently of the first point, that, by virtue of the First 
Amendment, since Congress could not under any conceiv¬ 
able theory legislate concerning the defendant’s “sympa- 
• thies”, the testimony was necessarily not legally pertinent, 
and in any case was not within the scope of the authoriz- 

Assistant Lauchlin Currie, at Mr. Currie’s request, in 1942. The defendant 
raised various points going to the nature of his testimony and also raised 
the question of materiality (App. 10). On all three of these counts, the 
court below passed over the actual testimony without discussion. Though he 
expressed grave doubts as to the materiality of all three, he reserved this 
issue for trial (App. 21). 



ing resolution of the Committee (App. 10-11). Cf. United 
States v. Rumely, 345 U.S. 41 (1953), and Boiuers v. United 
States, ... U.S. App. D.C. ..., 202 F. 2d 447 (C.A.D.C., 
1953). 

The court below sustained this motion on both grounds, 
separately and independently. 

Counts Three and Four. As has been noted, some 250 
articles appeared in Pacific Affairs during the editorship 
of the defendant, 1934-41. For a few years there was a 
branch of the Institute in Russia, autonomous as were the 
branches in other countries, composed of Russian experts 
and scholars on the Far East. 8 As the defendant made 
abundantly clear, articles for Pacific Affairs by these Com¬ 
munist scholars were acceptable but difficult to secure. 9 

The committee sought most persistently to establish that 
various of the contributors to the magazine were Commu¬ 
nists. Count III alleges that the defendant committed 
perjury when he said that “speaking of the late 1930’s,” he 
would have thought that a certain Asiaticus, author of two 
articles, was a “left-winger” or “a Socialist”, but not a 
Communist. The perjury charge is that the defendant “in 
the late 1930’s knew that Asiaticus was a Communist.” 
(App. 3-4). The Fourth Count raises somewhat similar 
questions as to the political affiliations of other contrib¬ 
utors (App. 4-5). 

The court below sustained the defendant’s motion to dis¬ 
miss (App. 11-12) on the ground that both counts violated 
the First and Sixth Amendments (App. 31-32). It, there¬ 
fore, did not reach the questions of whether these inquiries 
were beyond the scope of the authorizing resolution, and, 
particularly as to Count IV, whether the defendant ever 
made the allegedly perjurious statements. 

Count Seven. In 1937 a dramatic temporary rapproche¬ 
ment occurred between the Chiang forces and the Chinese 


8 Hearings 1225. 

9 See Hearings 3248, 3321, 3438. 
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Communists with headquarters at Yenan in Shensi prov¬ 
ince. During this peaceful period, when the Communist 
army was incorporated under Chiang’s leadership (See 
Hearings 2331), journalists and scholars in China were 
eager to explore the area. Lattimore, in such a party, 
traveled from Peiping to Yenan where he spent four days. 

Fourteen years later, in the Senate Committee hearing, 
Lattimore was examined (with no notice) on every detail 
of the Yenan trip. He was asked whether he or his party 
had made any “prearrangement with the Communist 
Party in order to get in” and replied in the negative. He 
was charged with perjury in this indictment in that he 
had made “prearrangements with the Communist authori¬ 
ties. y * (App. 8-9). 

The court below, recognizing the substantial difference 
between the Communist Party, about which Mr. Lattimore 
was questioned, and the authorities which controlled Yenan, 
dismissed this Count because of the variance (App. 32). 
(The significance of that difference in Yenan in 1937 was 
fully established by official War Department testimony in 
this very legislative record, Hearings 2332, chart facing 
2441). The court below therefore did not need to reach the 
question of immateriality. 

IV. The Immediate Situation. The Government has ap¬ 
pealed from the Order (App. 34) dismissing Count I 
(catch all), Count III (Asiaticus), Count IV (unidentified 
authors of other articles') and Count VII (Yenan trip). 
Proceedings on the other three counts, as to which the court 
beiow ordered bills of particulars, are stayed pending 
this appeal. 


SUMMARY OF ARGUMENT 

Owen Lattimore testified unequivocally that he is not and 
has never been a Communist, a member of the Communist 
Party, or an agent of Communism or the Soviet Union. The 
truth of these emphatic and clear-cut statements of fact is 
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not challenged. Instead, the indictment attempts to charge 
Mr. Lattimore with perjury in testifying as to his attitudes 
or “sympathies” and as to trivia of recollection and under¬ 
standing with respect to inconsequential matters of many 
years ago. No public or legislative purpose was served 
by the questions and answers involved. No private purpose 
of the defendant could possibly have been served by falsi¬ 
fying his responses to these inconsequential inquiries. A 
man’s appraisal of his own “sympathies” cannot be made 
the basis for a perjury indictment. The character of con¬ 
tributors to a magazine which he edits may perhaps 
be a permissible subject of inquiry for a congressional 
committee, if it is clearly within the scope of its author¬ 
izing resolution, but a witness’ statement of his opinion 
as to a contributor’s affiliation cannot be a basis for 
perjury indictment. A congressional committee may 
ask questions in vague, indefinite and undefined terms; 
but a witness’ answer in equally ambiguous terms 
cannot be the basis of a criminal action. A perjury 
indictment is an instrument for punishing wilfully false 
answers to substantial inquiries as to matters that are 
clearly defined and sufficiently objective to create a meet¬ 
ing of the minds between interrogator and witness; in such 
a situation truth or falsity is capable of specific definition 
and external proof. A perjury indictment may not be a 
pool of ambiguous objects and shadowy ideas in which the 
prosecution and then the jury may fish. 

Specifically, the argument herein is that the District 
Court properly dismissed the four counts of the indictment 
of Owen Lattimore for the following reasons: 

Count T in which the defendant is charged because he 
testified that he is not and has never been a sympathizer 
or any other kind of promoter of Communist interests: 
This count is invalid under the Sixth Amendment to the 
United States Constitution, under 23 D.C. Code § 204, and 
under Rule 7 (c) of the Federal Rules of Criminal Pro- 
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cedure because of uncertainty and indefiniteness, because 
the statement relied upon is incapable of objective proof or 
disproof, and because it is, at most, an invitation to the 
jury to speculate as to a general state of mind. Defendant 
has not been advised of the nature of the charge against 
him, and cannot prepare his defense. This count is also 
invalid under the First Amendment to the United States 
Constitution. The Constitution does not permit a perjury 
indictment based upon an inquisition into a person’s 
“sympathies”. 

The count is also invalid because its subject matter, the 
defendant’s alleged promotion of a sympathy with a po¬ 
litical attitude or interest carried out many years ago in the 
publication of a magazine, is outside the scope of the Com¬ 
mittee’s authorization. Rumely v. United States, 197 F. 
2d 166, aff’d 345 U.S. 41. 

Counts III and IV in which the defendant is charged with 
perjury in that he testified that in the late 1930’s he did 
not know or believe that an author, who used the pen name 
of Asiaticus, was a Communist, and that as editor of Pacific 
Affairs from 1937-1941, he did not publish articles by per¬ 
sons other than Russians whom he knew to be Communists: 
These counts are invalid because the defendant’s knowl¬ 
edge or lack of knowledge or of belief as to whether persons 
were “Communists” is too speculative and subjective to 
provide a basis for perjury indictment and because the term 
“Communist” as used in the questions had no clear mean¬ 
ing. As to the latter point, the record affirmatively estab¬ 
lishes the complete absence of a meeting of the mind be¬ 
tween the Committee and the witness. The counts are fur¬ 
ther invalid as an unconstitutional invasion of freedom of 
the press, and they are outside of the Committee’s authori¬ 
zation. 

Count VII in which the defendant is charged with tes¬ 
timony (which he did not give) that neither he nor his 
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companions made prearrangements with the “Communist, 
authorities” in Yenan in connection with a visit in 1937 to 
“communist headquarters” there: The defendant's testi¬ 
mony was that no such prearrangements were made with 
the “Communist Party” to get into Yenan itself. This is 
obviously a fatal variance. 

The count is also so clearly trivial, particularly in view 
of the time involved and the circumstances of the time as 
revealed by the indictment and the record, that it cannot 
be the basis of a perjury indictment. 

ARGUMENT 

I. The Court Below Correctly Dismissed Count One 

The opinion of the court below establishes (1) that 
Count I of the indictment violates the Sixth Amendment 
which insures an accused the right to be informed of the 
nature and cause of the accusation against him; (2) that 
it fails to meet the requirements of Rule 7(c) of the Rules 
of Criminal Procedure, that the indictment shall be a plain, 
precise and definite written statement of the essential 
facts constituting the offense charged, and (3) that it is 
in conflict with the First Amendment in that it restricts 
the freedom of belief and expression which the Supreme 
Court, in United States v. Rumely, 345 U.S. 41, (1953), 
clearly points out is a limitation upon Congressional in¬ 
quiry. 

The argument which follows is an elaboration of what the 
court below has put in briefer compass. We add, however, 
a point which the court did not feel it necessary to consider, 
i.e., that the testimony on which the alleged perjury was 
based is not material to the legitimate scope of the resolu¬ 
tion under which the committee was authorized to act. 

1. The court below was correct in holding that the first count 
of the indictment violates the Sixth Amendment 

The charge of perjury in the First Count is based on a 
voluntary statement of the defendant in which he an- 



swered the attacks made on his character in the halls of 
Congress by an emphatic affirmation of his loyalty. He 
said: 


“All kinds of attempts have been made to depict 
me as a Communist or a Soviet agent. I have in fact 
been falsely identified as a fellow traveler, sympa¬ 
thizer, or follower of the Communist line or promoter 
of Communist interests. Now I want to make my posi¬ 
tion clear. I am not interested in fine or technical 
distinctions. I am not interested in graduations or 
degrees of disloyalty. I have no use for fancy, legal¬ 
istic distinctions. I am none of these things and have 
never been. I am not and have never been a Commu¬ 
nist, a Soviet agent, a sympathizer, or any other kind 
of promoter of communism or Communist interests, 
and all of these are nonsense. I so testified long ago. 
under oath, before the Tydings subcommittee, and I 
do so again.” Hearings 2947. 

Parts of this statement, each ignored by the Govern¬ 
ment, would have been capable of definite proof or dis¬ 
proof. Defendant asserts that he has never been a Com¬ 
munist or Soviet agent. This is a statement of fact, not of 
opinion or of evaluation. Defendant further asserts that 
lie is not a fellow-traveler or follower of the Communist 
line. While this may involve some degree of opinion or 
evaluation, it could have been tested against the various 
shifts of opinion which the Soviets ordered their followers 
to adopt. Under such an indictment, the defendant could 
at least have anticipated what the prosecution would 
attempt to prove, and have prepared his defensive proof 
accordingly. 

But as Judge Youngdahl said with respect to these rela¬ 
tively precise parts of the defendant’s statement: 

“Apparently the Committee could discover no evi¬ 
dence from its investigation or the testimony of the 
various witnesses that defendant lied in denying that 
he was a Communist, a member of the Communist 
Party, a Soviet spy or a fellow traveler. This case 
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therefore is unlike U.S. v. Remington, 191 F. 2d 246, 
where defendant was charged with perjury in denying 
that he was a member of the Communist Party, and 
U.S. v. Hiss, 185 F. 2d 822, where defendant was 
charged with lying in denying that he turned over to 
certain people important security documents.” (App. 
16). 

The words selected as perjurious are that the defendant 
was “never ... a sympathizer, or any other kind of pro¬ 
moter of Communism or Communist interests.” They con¬ 
stitute the defendant’s self-appraisal: his statement of his 
own belief that he was not a person who acted to further 
k either the doctrine of Communism or the interests which 
he regarded as “Communist.” 10 

No proof of facts could demonstrate the objective truth 
or falsitv of this statement. It is common knowledge that 
over the period of at least sixteen years covered by this 
indictment the official attitude of the United States has 
varied. In this period the United States and Soviet Russia 
first had friendly relations in time of peace, then became 
allies in time of war, and finally since 1945 were involved 
in the tensions which have been called the “cold war”. As 
a result, men may and do differ as to who is, or who is not, a 
“sympathizer” of “Communist interests”, and as to what 


10 Samples of his writings cannot hope to cover the full range of his scholar¬ 
ship, but they will certainly show that whatever his views, Lattimore was no 
pro-Communist. In 1940, in the Virginia Quarterly Review , he advocated a 
course ‘ ‘ because it would strengthen those Chinese who are opposed to Com¬ 
munism.” American Responsibility in the Far East , 16 Va. Q. Rev. 174 
(1940). In 1945, in Reply to Mr. Kohlberg, VI China Monthly, No. 12, p. 15 
he said ‘ ‘ I believe that the country which most people in Asia would like to 
imitate and emulate is America rather than Russia.” In 1946, a statement 
signed by him along with Senators Flanders and Murray among others, said 
“No Chinese Government can be genuinely independent if it is subject to 
manipulation by Russia.” X. Y. Times, Dee. 19, 1946, p. 1. In 1947, 
he republished with Mrs. Lattimore his earlier book, The Making of Modern 
China, retitled China, A Short History (1947), which was most harshly re¬ 
viewed by Marxist publications here and in Russia because of its sympathy 
for Chiang. See, e.g., 13 Science Society, Spring issue, 183-184 (1949). In 
his The Situation in Asia (1949), he besought a renewed nationalism for 
China which would give “a fresh impetus to both capitalism and political 
democracy.” Id. at 237. In an Atlantic Monthly article in January, 1950, 
two months before this storm broke, he said “United States policy should 
aim to increase the ability of countries in Asia to do without Russia.” 1S5 
Atlantic Monthly, No. 1, p. 23 (1950). 
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are or are not “Communist interests”. For example, it 

would seem that “Communist interests” clearlv should not 

* 

include sympathy with Soviet Russia’s effort to defeat 
Nazi Germany, with which the United States was also at 
war. But beyond this, men differ strongly and definition 
is impossible. For example, did lend-lease to Russia 
promote Communist interests; did the Yalta agreement 
promote them; did the recent truce in Korea? All of these 
might be presumed to be in the interests of the United 
States. But there are those who believe that in each in¬ 
stance the United States ignominously surrendered in the 
furtherance of the Communist interests, and that approval 
of one or more of them indicates Communist sympathies. 
Such illustrations could be expanded indefinitely. 11 It is 
unnecessary to do so to establish that this indictment 
concerns only opinions and evaluations entirely subjective 
and not capable of proof by overt acts. 12 

Here both the verb (“sympathize”) and the object 
(“Communist interests”) defy analysis. Such an indict¬ 
ment offers the Government a target to shoot at covering 
any writing, act, opinion or association of the defendant 
during his twenty years of dealing with the myriad aspects 
of Far Eastern policy. Any letter, conversation, or episode 
of whatever period may be introduced in evidence for the 
jury to evaluate in the light of today’s understandings of 


It “A patriot might think that we were wasting money on aeroplanes, or 
making more cannon of a certain kind than we needed, and might advocate 
curtailment with success, yet even if it turned out that the curtailment 
hindered and was thought hv other minds to have been obviously likely to 
hinder the United States in the prosecution of the war, no one would hold 
such conduct a crime.” Holmes, J-, dissenting in Abrams v. United States, 
250 U.S. 616, 627 (1919). 

12 Analogous are statutes void for vagueness. An indictment must be more 
definite than a general statute. United States v. Carll, 105 U.S. 611 (1882). 
The instant indictment is far less definite than numerous statutes that have 
been invalidated; e.g., “prevailing wage”, Connally v. General Construction 
Co., 269 U.S. 385, 391 (1926): “ [A] statute which either forbids or requires 
the doing of an act in terms so vague that men of common intelligence must 
necessarily guess at its meaning and differ as to its application violates the 
first essential of due process of law.” And see United States v. Cohen 
Grocery Co., 255 U.S. 81 (1921) (“excessive prices”); United States v. 
Capital Traction Co., 34 U.S. App. D.C. 592 (C.A.D.C., 1910) (operate street 
cars “without crowding”); United States v Cardiff, 344 U.S. 174 (1952). 
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these broad terms, each an invitation to guess whether the 
defendant honestly believed his motives to be pure. 

It is, of course, true that what the defendant himself 
meant by the words “promoter” or “sympathizer” with 
“Communism or Communist interests” is the test. But 
the meaning, at best, was a subjective generalization; a 
personal characterization of his own attitude. How can 
the jury possibly relate it to any factual proof? Neither 
the defendant, nor any other contemporary, nor even the 
historians of fifty years hence, will be able to catalog defi¬ 
nitely the opinions and attitudes which were in the inter¬ 
ests of Communism, and certainly not to list those which 
are the touchstones for determining whether a person was, 
or honestly considered himself, a sympathizer with those 
interests. 13 

Very different is Seymour v. United States, 77 F. 2d 577 
(C.A. 8, 1935), the Government’s chief reliance. There the 
defendant denied that he had taken a “part ... in encour¬ 
aging” the candidacy of a particular person in a particular 
election. Id. at 583. Common sense mav give a fair defini- 
tion of encouragement of a candidacy, and in any case the 
object of the act is certain. 

The Government hardly narrows the term “sympathy” 
by setting out, as it does in its Brief, page 50, some twenty- 
one synonyms from four dictionaries. Had it attempted to 
analyze the words “Communist interests”, it might have 
produced twenty-one hundred definitions without exhaust¬ 
ing the reservoir. No indictment like this can be found in 
American jurisprudence. It is akin to a charge of treason 
which does not specify (a) what the defendant did to betray 
his country or (b) who was the enemy he is supposed to 
have aided, or (c) the kind of assistance he is supposed to 
have given that enemv. 

If the Sixth Amendment and the applicable rules of fed¬ 
eral procedure, which guarantee an accused some warning 

13 ‘‘ How can the Government prove these persons knew something to be 
false which it cannot prove to be false?” Jackson, J., in United States v. 
Ballard, 322 TLS. 78, 93 (1944). 


of the specific charges that he will have to meet so as to 
enable him to prepare his defense, are not violated by this 
indictment, then those provisions are meaningless. As 
Judge Youngdahl pointed out (see infra ) the allegedly per¬ 
jurious language is so vague and subjective that a jury’s 
inquiry as to it would necessarily be limitless, and no 
charge to the jury could be framed which would subject its 
investigation to objective standards. In these circum¬ 
stances, the defendant could not and would not know how 
to defend himself. Since the inquiry is limitless and unde¬ 
fined, the defense would be without targets or touchstones. 
This is a necessary consequence of the unprecedented at¬ 
tempt to found a perjury count on a witness’ appraisal of 
his own attitude toward undefinable “interests”. And, as 
we shall discuss, the fatal defect is here compounded by the 
failure of the indictment to attempt to provide specific 
points of reference. J 

The Sixth Amendment guarantees to defendants “In all 
criminal prosecutions the right to ... be informed of the 
nature and cause of the accusation.” 

The District of Columbia Code requires that perjury in¬ 
dictments “set forth the substance of the offense charged”, 
23 D.C. Code § 204. 

Rule 7(c), F.R. Crim. P., requires a “plain, concise and 
definite written statement of the essential facts consti¬ 
tuting the offense charged.” 

The leading case, United States v. Cruikshank, 92 U.S. 
542 (1876), sets forth the basic principle underlying these 
provisions of the Constitution, statute and rules. 

“The object of the indictment is. first, to furnish the 
accused with such a description of the charge against 
him as will enable him to make his defense, and avail 
himself of his conviction or acquittal for protection 
against a further prosecution for the same cause; and, 
second, to inform the court of the facts alleged, so 
that it may decide whether they are sufficient in law* to 
support a conviction, if one should be had. For this, 
facts are to be stated, not conclusions of law alone.” 








“The accused has, therefore, the right to have a speci¬ 
fication of the charge against him in this respect, in 
order that he may decide whether he should present 
his defense by motion to quash, demurrer or plea; and 
the court, that it may determine whether the facts will 
sustain the indictment.” Id. at 558, 559. 

And as stated by the concurrence: 

“Accused persons, as matter of common justice, ought 
to have the charge against them set forth in such terms 
that they may readily understand the nature and char¬ 
acter of the accusation, in order that they, when ar¬ 
raigned, may know what answer to make to it, and 
that they may not be embarrassed in conducting their 
defense;...” (emphasis added. Id. at568. 

See also Evans v. United States, 153 U.S. 584, 587 (1894). 

Under this principle it is basic that an indictment “en¬ 
able [the defendant] to prepare his defense and not be 
taken by surprise at the trial.” (emphasis added) Sutton 
v. United States, 157 F. 2d 661, 663 (C.A. 5, 1946). In that 
case the Court went on to state “The appellant has been 
convicted, but of what no one can say with certainty”. Id. 
at 665. As was said in United States v. Potter, 56 Fed. 83, 
89-90 (C.A. Mass., 1892): 

“The accused must receive sufficient information to 
enable him to reasonably understand, not only the na¬ 
ture of the offense, but the particular act or acts touch¬ 
ing which he must be prepared with his proof; and 
when his liberty, and perhaps his life, are at stake, he 
is not to be left so scantily informed as to cause him to 
rest his defense upon the hypothesis that he is charged 
with a certain act or series of acts, with the hazard of 
being surprised by proofs on the part of the prosecu¬ 
tion of an entirely different act or series of acts, at 
least so far as such surprise can be avoided by reason¬ 
able particularity and fullness of description of the 
alleged offense.” 
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Judge Leahy, in United States v. Johnson !* 53 F. Supp. 
167, 171 (D.C. Del., 1944), expressed the principle in this 
way: 


. • I cannot tell from the indictments whether 
a crime has been committed—even if all the facts al¬ 
leged are proved at trial. This alone renders the in¬ 
dictments insufficient. In passing, even if I were s kill " 
ful enough to give adequate instructions, I doubt what 
a jury would make of this business in an attempt to 
reach an intelligent verdict under the present allega¬ 
tions of the indictments.” 53 F. Supp. at 171. 

Judge Youngdahl applied the rule to this case as follows: 

“Defendant in the first count is charged with lying 
in denying that he was a sympathizer or promoter of 
Communist interests. It seems to the Court that this 
charge is so nebulous and indefinite that a jury would 
have to indulge in speculation in order to arrive at a 
verdict. Sympathies and beliefs and what they mean 
to different individuals involve concepts that are 
highly nebulous and speculative at best. I presume a 
person could sympathize with a belief and yet still nov 
believe. To probe the mind in a situation like this 
would give rise to nothing more than sheer specula¬ 
tion on the part of the prober. It is fundamental that 
a jury should not be asked to determine an issue which 
can be decided only onyonjecture.” (App. 25-26). 

An indictment need not, of course, detail the proof, 
hut enough “facts must be set forth, so that the court can 
determine, and not the pleader, whether or not they con¬ 
stitute the crime.” Fontana v. United States, 262 Fed. 283, 
288 (C.A. 8, 1919). A mere allegation of a legal conclusion, 
as distinct from facts which warrant that conclusion, is not 
enough; the leading case is Chief Justice Marshall’s opin¬ 
ion in The TToppet v. United States, 7 Cr. 389 (1813). 

The essence of the Government position, set forth at 
page 42 of its Brief and italicized by it, is that in a 
perjury indictment, “to charge the offense in the words of 
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the statute is sufficient.” This is categorically wrong, par¬ 
ticularly in the District of Columbia where the explicit 
language of 23 D.C. Code § 204 requires that the indict¬ 
ment set forth “the substance of the offense charged 
It is true there is some disagreement whether in all per¬ 
jury indictments there must be a formal allegation dis¬ 
closing the conflict which makes the testimony on which 
perjury is based false. The leading case requiring that 
conflict to be shown is Hilliard v. United States, 24 F. 2d 
99 (C.A. 5, 1928), in which, as here, the indictment alleged 
generally that the testimony was false without specifying 
the actual conflict which made it false. In upholding a de¬ 
murrer, the Court said: 

“. . . the indictment falls short of showing wherein 
the testimony alleged to have been given is false, and 
it is insufficient to charge an offense. ” Id. at 100. 

Under the Hilliard case, a fortiori this indictment is bad. 

Neither is it defensible under the Second Circuit view 
that a formal demonstration of conflict is not imperative 
in some types of cases. See, e.g., Sharron v. United States, 
11 F. 2d 689 (C.A. 2, 1926); United States v. Otto, 54 F. 2d 
277 (C.A. 2, 1931). The most recent statement of the 
Second Circuit’s doctrine is found in the Otto case, supra, 
at 278. There defendant was charged with a very specific 
perjury as to whether he had a specific conversation. The 
indictment merely set forth his allegedly perjurious state¬ 
ment denying that the previous conversation had occurred, 
and asserted that his statement was false without specify¬ 
ing why it was false. The Court said: 

“While it is true that there is conflict in the books on 
this subject, the great weight of authority is to the 
effect that an allegation of the testimony given, accom¬ 
panied by an allegation that it was false, is sufficient, 
where, as here, proof of the falsity of the testimony 
alleged to have been given of necessity proves its con¬ 
verse to be true, and so the allegation of falsity is in 
effect an allegation which shows with certainty what 
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the government claims the truth to have heen. ,f 
(Emphasis supplied) 

In this case certainly the indictment does not “show with 
certainty what the Government claims the truth to have 
been”. 14 Does the Government claim that Lattimore con¬ 
sistently promoted Communism or Communist interests 
during his career? Clearly not, since the defendant’s state¬ 
ment that he was not a fellow traveler, and had not fol¬ 
lowed the Communist line, was not made the basis for 
perjury. Did the defendant on some few occasions in the 
distant past indicate sympathy with some “interest” that 
would now be considered “Communist” by some persons? 
Are such conjectural episodes to be used to cast doubt on 
his loyalty? What are they? No one can even hazard a 
guess. It would be hard to devise an indictment which 
shows with less certainty what the Government claims the 
truth to have been and gives the prosecution a wider field 
to search for proof, than this First Count. 15 

And as the court below held, the vagueness of this in¬ 
dictment cannot be cured by a bill of particulars. No one 
will ever know what, if anything, was in the mind of the 
Grand Jury. The prosecution might now concoct some list 
of incidents or activities on the part of the defendant on 

1-* The only case cited by the Government for the proposition that it is un¬ 
necessary to identify the alleged falsity of assertedly perjurious testimony 
is Asgill v. United States, 60 F. 2d 776, 777 (C.A. 4, 1932), Gov. Brief p. 42. 
In order to make this case relevant the Government resorts to a misquotation 
of the opinion as we show on pages 50-51, infra. Even in its misquoted form 
Asgill v. United States does not support the Government because it was clear 
that the reference was to certain very explicit testimony the defendant had 
given. As written by the Court, however, including the language omitted by 
the Government, it clearly shows that the material facts had been elaborately 
set out just as we contend an indictment must do under the law. 

As Chief Justice Marshall said, in the trial of Aaron Burr as to an in¬ 
dictment charging solely that an accused committed treason without specifica¬ 
tion of overt acts, 

“The law does not expect a man to be prepared to defend every act 
of his life which may be suddenly and without notice alleged against 
him. In common justice, the particular fact which he is charged ought 
to be stated, and stated in such a manner as to afford a reasonable cer¬ 
tainty of the nature of the accusation, and the circumstances which will 
be adduced against him. The general doctrine on the subject of indict¬ 
ments is full to this point.” Trial of Aaron Burr, 4 Cr. Note (B.) 469, 
489 (1807). 



which it now wishes to try the case; but there is no way 
that any of them could be imputed to the Grand Jury. 
Communist interests may be defined in fifty ways and not 
even the State Department knows exactly what they are. 
How can anyone now know what meaning the Grand Jury 
gave them? As the court below said of Count VII, “The 
prosecutor cannot be substituted for a Grand Jury in help¬ 
ing to revive what constitutes a fatal indictment. Jarl v. 
U.S., 19 F. 2d S91.” See United States v. Norris, 2S1 U.S. 
619, 622 (1930); United States v. Johnson, 53 F. Supp. 167, 
172 (D. Del., 1944), and cases cited in each. 

In short, the Government wholly fails here to meet the 
minimal requirement that an indictment show “with cer¬ 
tainty what the government claims the truth to have been”, 
United States v. Otto, supra, at 278. For example, allega¬ 
tions that the defendant was not at a particular place at 
a particular time, or that he obtained or did not obtain 
money from a particular source, permit cases to be pre¬ 
pared for trial because they are related to definite occur¬ 
rences. But in this case the Government by its indictment 
has given itself the privilege of going over everything that 
Lattimore has written or said during his professional life, 
selecting what it will, and presenting it to a contemporary 
jury ignorant of the standards of professional and public 
discussion at the time of utterance. We cannot know what 
it will select out of the voluminous writings and contacts of 
the defendant. As a result defendant must examine all the 
policies which he has advocated which have been charged 
by anyone to have aided Communism or Communist inter¬ 
ests. This includes every aspect of Far Eastern relations. 
He must interview all his associates to find out if they 
think anything he ever said reflected sympathy with 
Communist interests. Then if the Government succeeds 
in showing by some statement or opinion out of context 
that Lattimore might have acted in a friendlv wav toward 
anything the Government thought was Communistic he 
must present his entire life in review as a defense to show 
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that he actually was a man whose motives were to aid his 
country against the Communist menace. Such a case 
would be interminable. There is no telling where to begin 
or where to stop. The charge does not deal with facts at 
all but with personal evaluations, surmises, conjectures, 
opinions and speculations the nature of which the defend¬ 
ant could not know before he goes to trial. 

2. The court below correctly held that Count I of the Indict¬ 
ment violated the First Amendment in that it penalized 
attitudes, sympathies and beliefs 

It is well established that such personal affairs as opin¬ 
ions, convictions and beliefs, are not within the scope of 
the law against perjury. 10 This does not necessarily mean 
that a Congressional committee may not ask questions 
about them. Unlike courts and administrative agencies, 
Congress may ask for the opinions and evaluations of 
citizens in order to legislate intelligently on all the 
myriad interests which are within the scope of the legisla¬ 
tive process. Besides this, individual citizens must be 
free to make voluntary statements of their views to 
Congress. But if expressions of opinions, evaluations or 
attitudes could be made the basis for a perjury indict¬ 
ment a Congressional committee would have an un¬ 
restrained power to destroy the character and repu¬ 
tation of any witness. The mere existence of such a power 
is sufficient to make freedom of speech in this important 
area a hazard instead of a privilege. 

Therefore, the limits of Congress’ view of its informa¬ 
tional interests, and its power to compel correct answers 
on pain of serious penalty, are not the same. Bowers v. 
United States , ... U.S. App. D.C. ..., 202 F. 2d 447, 448, 
452-3 (C.A.D.C., 1953). Certain inquiries so obviously 
prejudice free speech that Congress must proceed in them 

Kilboum v. Thompson , 103 U.S. 168 (1881); McGrain v. Daugherty, 273 
U.S. 133, 177-179 (1927) ; Sinclair V. United States, 279 U.S. 263, 292 (1929) ; 
Barshy v. United States, 83 U.S. App. D.C. 127, 167 F. 2d 241, 245 (1948). 
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without the aid of the courts’ penalties for perjury and 
contempt. The probing of attitudes about political affairs, 
unrelated to any overt act or conspiracy, is precisely of 
this sort. For in such a case the power of inquiry, if 
backed by the threat of prosecution, becomes a weapon of 
harassment and fear. 

In times of tension, a witness’ convictions may he un¬ 
popular with the committee. If he expresses his mind for¬ 
cibly and freely, he should not be subjected to the hazard 
of a criminal indictment in which the sincerity of his state¬ 
ment of attitude can be tested against every superficially 
inconsistent utterance or association which could be un¬ 
earthed in an effort to cast doubt on his truthfulness. When 
men cannot be certain that their past will not be used 
against them so irrationally the First Amendment becomes 
a vacuous anachronism. 

In addition the indictment involves two subject matters 
both of which are of special concern under the First 
Amendment. The first is the freedom of the individual 
from penalties on account of his opinions, sympathies and 
beliefs alone. No activities on the part of the defendant 
are specified here. He is not charged with participating 
in any sort of a conspiracy. He is charged only in words 
which allege that he had a certain attitude toward a politi¬ 
cal question. 

In the second place, the subject matter of the indictment 
necessarily involves the defendant’s editorship of Pacific 
Affairs. The investigation dealt with the Institute of 
Pacific Relations, the publisher of Pacific Affairs. The 
long examination of the defendant was entirely based on 
the Institute’s files. With trivial exceptions the questions 
covered only the period of the defendant’s editorship. Cer¬ 
tainly in preparing his case for trial we must principally 
deal with this source of attack. No bill of particulars can 
now be offered by the Government excluding either the 
editorship of the magazine or the subsequent private 
affairs of the defendant because the Grand Jury in reach- 
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ing this broad indictment necessarily had in mind the 
entire period of the First Count, i.e., Lattimore’s life. 

Both with respect to subsequent sympathies and opinions 
of Lattimore and with respect to his editorship the Rumely 
case is clearly in point because each raises the Constitu¬ 
tional question under the First Amendment. And the 
Rumely case is particularly significant insofar as the Gov¬ 
ernment is inquiring into the defendant’s editorship. In 
order to protect himself against such charges the defend¬ 
ant must scrutinize the character and political shadings of 
the authors whose opinions might be conceivably objec¬ 
tionable because of Communist leanings, his knowledge 
about those writers and the sinceritv of his motives in 
accepting their contributions. The vice is here greater than 
in the Rumely case where the questions dealt with specific 
and precise activities, i.e., the acceptance of financial con¬ 
tributions to the publication of a book. 

If this indictment had been sustained in the low’er 
court, it would have cleared the way for a con¬ 
gressional committee to call any newspaper editor, ask 
him the character of its contributors, compel him to evalu¬ 
ate the results of their writing on political issues and then 
subject him to an indictment in which the jury would be per¬ 
mitted to speculate as to the sincerity of such evaluations. 
There can be no doubt that the five Justices in the majority 
in Rumely would have had “ ‘serious doubts of the consti¬ 
tutionality’ ” of an inquiry into defendant’s editorship, 
and so have required here a resolution of far more pre¬ 
cision of definition with respect to the committee’s power. 
And it is equally clear that the concurring members of the 
Court would have held the questioning unconstitutional. 
See United States v. Rumely. 345 IT.S. 41, 44-47, 56-58 
(1953). 

To all this the Government makes a technical answer. 
It asserts that the defendant waived his rights under the 
First Amendment by making a voluntary statement. Pass¬ 
ing the question of just how “voluntary” a defensive state- 
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ment is when offered bv a person whose reputation and 
career had been under eight months of attack by a Con¬ 
gressional Committee, w T e contend that the point is not well 
taken. Indeed, the First Amendment is reduced to nothing 
if it excludes voluntary statements. The Government cites 
no cases to support this result, and could not for the law is 
the other way. 

The exact point was decided in Sinclair v. United States, 
279 U.S. 263 (1929), in which the witness appeared volun¬ 
tarily and later claimed total immunity from punishment 
for refusal to testify on certain points on that ground. Said 
the Court, the statute punishing refusal to give pertinent 
testimony “plainly extends to a case where a person vol¬ 
untarily appears as a witness without being summoned as 
w r ell as to the case of one required to attend.” Id. at 291. It 
then examined the pertinency of the dialogue in exactly the 
same way it v’ould have if the witness had been required to 
appear, stressing, by quotation, the “ ‘constitutional limi¬ 
tations which, for the protection of personal rights, must 
necessarily attend all investigations conducted under the 
authority of Congress’.” (emphasis added) Id. at 293. 

This general principle has been followed in Boivers v. 
United States, — U.S. App. D.C. —, 202 F. 2d 447, 452 (C.A. 
D.C., 1953), in v’hich this Court made a careful distinction 
between “personal” defenses such as self-incrimination, 
which are waivable, and those elements of perjury or con¬ 
tempt which cannot be waived because they must be estab¬ 
lished by the prosecution. Cf. Christoff el v. United States, 
338 U.S. 84, S9 (1949), cited in this connection in Boivers, 
in w’hich the defendant was held not to have waived a want 
of quorum despite the fact that he raised no objection on 
that ground before the Committee. 

So, despite the Government’s contention, the defendant’s 
willingness to testify does not compel this Court to ignore 
his freedom of conviction. And to sustain this indictment 
v^ould be to affirm a technique of congressional inquiry 
totally inconsistent with the First Amendment, which is 
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the guarantee of that freedom. It is said in answer, that 
the indictment does not contemplate punishment for the 
holding of any particular belief, but only for false swear¬ 
ing as to which belief is held. The distinction is one of 
words only. It would be withdrawal from reality to ignore 
the threat to freedom of speech that would come from a 
judicial justification of perjury indictments for statements 
as to “sympathy’* with a political “interest”; a witness 
could never make an affirmation on the subject, no matter 
how T sincere or honest, without fear that some event in his 
past would be thought by the Government to show the con¬ 
trary sufficiently to justify taking the question before a 
jury. 

Appellant, however, seeks from American Communica¬ 
tions Association v. Bonds, 339 U.S. 382 (1950), a broad 
rule that affirmations as to beliefs can be compelled by the 
Government in anv situation where it feels the need. 
There the Supreme Court upheld $ 9(h) of the Taft- 
Hartley Act, 61 Stat. 143 (1951), 29 U.S.C. 151, 159(h), 
requiring non-Communist affidavits by officials of unions 
which seek to invoke National Labor Relations Board jur¬ 
isdiction. As appears from Osman v. Douds, 339 U.S. 846 
(1950), the Court was equally divided on the issue of 
whether disaffirmations of belief in Communism, as well as 
of membership in the Party, could be required, Justices 
Frankfurter, Jackson, Black and Douglas voting to strike 
down this portion of the oath. 17 

The opinion by the Chief Justice does not support the 
Government’s position. The Taft-Hartley Act regulated 
labor unions which had been declared by Congress to be 
instrumentalities in interstate commerce. What the Court 
had to decide was solely whether Congress had the con¬ 
stitutional power in regulating such an instrumentality of 
commerce to require the officers of a labor union to take 
an oath dealing with their belief in the revolutionary aims 

1" Justices Minton and Douglas did not participate in the Douds decision 
hut expressed their views later in Osman v. Douds, 339 U.S. 846 (1950). Mr. 
Justice Clark did not participate in either case. 
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of the Communist doctrine. Every officer of any govern¬ 
mental agency must take an oath to support the Constitu¬ 
tion. Congress, in the opinion of the majority of the Su¬ 
preme Court, had the right to require a similar oath from 
officers of labor unions engaged in commerce as a condition 
to becoming an exclusive bargaining agent under the Act. 
There was no suggestion in this case that the abstract at¬ 
titudes of a private citizen not acting as an officer of a 
regulated enterprise in commerce as described in the Con¬ 
stitution nor seeking relief from a government board could 
be inquired into. On the contrary, the four Justices—Chief 
Justice Vinson, and Justices Reed, Burton and Minton—, 
willing to make an exception on the narrow issue there in¬ 
volved, reiterated the basic principle that in the case of a 
private citizen “beliefs are inviolate”. 

Mr. Justice Frankfurter said: 

“I cannot deem it within the rightful authority of 
Congress to probe into opinions that involve only an 
argumentative demonstration of some coincidental 
parallelism of belief with some of the beliefs of those 
who direct the policy of the Communist Party, though 
without any allegiance to it. To require oaths as to mat¬ 
ters that open up such possibilities invades the inner 
life of men whose compassionate thought or doctrinaire 
hopes may be as far removed from any dangerous kin¬ 
ship with the Communist creed as were the founders of 
the present orthodox political parties in this countrv”. 
339 TJ.S. at 422. 

Mr. Justice Jackson said: 

“Our trial processes are clumsy and unsatisfying for 
inferring cogitations which are incidental- to actions, 
but they do not even pretend to ascertain the thought 
that has had no outward manifestation. Attempts of 
the courts to fathom modern political meditations of an 
accused would be as futile and mischievous as the ef¬ 
forts in the infamous heresy trials of old to fathom re¬ 
ligious beliefs.” 




27 


And he added: 

“It is true that in England of olden times men were 
tried for treason for mental indiscretions such as imag¬ 
ining the death of the king. But our Constitution was 
intended to end such prosecutions. Only in the darkest 
periods of human history has any Western government 
concerned itself with mere belief, however eccentric or 
mischievous, when it has not matured into overt action; 
and if that practice survives anywhere, it is in the Com¬ 
munist countries whose philosophies we loathe.” (em¬ 
phasis added). 339 U.S. at 437-438. 

Chief Justice Vinson and the three Justices concurring 
with him thoroughly agreed wdth these general principles. 
They upheld the Act only because they found a vital dis¬ 
tinction between the requirement of the Taft-Hartlev Act 
and the kind of statement of belief on which perjury is 
based in this case. The Act, they thought, merely conditioned 
a privilege afforded by the government, a privilege to util¬ 
ize the National Labor Relations Board for the benefit of 
the union. As the Supreme Court has subsequently svn- 
opsized the Douds case: 

“We looked upon the affidavit requirement as an as¬ 
surance that disruptive forces would not utilize a gov¬ 
ernment agencv to accomplish their purposes.” Ked- 
roff v. St, Nicholas Cathedral 344 U.S. 94, 119 (1952). 18 

The Vinson opinion carefully describes the narrow limits 
of its own scope in language which requires dismissal of 
this Count: 

“The answer to the implication that if this statute 
is upheld ‘then the power of government over beliefs 
is as unlimited as its power over conduct and the way 

is Section 9(h) was upheld in T)ouds only because the Court recognized the 
unique possibilities for active disruption and sabotage presented by a dis¬ 
loyal union leadership. NLRB V. Bant, 344 U.S. 375 (1953). And, as this 
Court has recognized, the oath is merely a precondition to invoking the Board 
jurisdiction, and is not analogous to statutory inquiries into belief of gen¬ 
eral application. “The Act’s only sanction for non-compliance is denial of 
Board facilities.” West Texas Utilities Co. v. NLRB, 87 U.S. App. D.C. 
179, 184 F. 2d 233 (1950), cert den. 341 U.S. 939 (1951). 
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is open to force disclosure of attitudes on all manner 
of social, economic, moral and political issues’, post, 
339 U.S. 438, 70 S. Ct. 704, [Mr. Justice Jackson’s con¬ 
curring opinion] is that that result does not follow 
‘while this Court sits.’ ” 339 U.S. at 410. 

Neither side of the four to four ruling in connection with 
the Douds case would sanction any attempt on the part of 
any agency of government—congressional, executive, or 
judicial—exacting from citizens not holding office in gov¬ 
ernment or some regulated instrumentality of commerce 
“disclosure of attitudes on all manner of social, economic, 
moral, and political issues.” It follows that a decision up¬ 
holding the indictment in this case would permit Congres¬ 
sional committees to do the precise thing which all of the 
Justices in the Douds case agreed could not he done. 

To all this, the Government responds that this Court has 
decided otherwise in its cases on Congressional inquiries. 19 
Not so. The doctrine of this Court has been fully analyzed 
by it in Rumely v. United States 90 U.S. App. D.C. 382, 
197 F. 2d 166 (C.A.D.C., 1952), and particularly at 197 F. 
2d at 173-4. This Court adheres firmly to the view that 
Congress may not by its inquiries impinge upon First 
Amendment rights. It has held “that Congress had the 
power, and a duty, to inquire into Communism and the 
Communists”, id. at 173, but such inquiry cannot qualify 
“the inviolability of the fundamental freedoms in the ab¬ 
sence of some such public necessity.” Ibid. 

The Government cannot be allowed to obliterate the limi¬ 
tations scrupulously established by this Court in its own 
opinions merely because the line of testimony somewhere 
has the word Communist in it. "What the Court actually 
held in Barsky was that “Congress has power to make an 
inquiry of an individual which may elicit the answer that 
the witness is a believer in Communism or a member of 

19 Barsky v. United States, 83 U.S. App. D.C. 127, 167 F. 2d 241 (C.A.D.C., 
1948) ; Lawson v. United States, 85 U.S. App. D.C. 167, 176 F. 2d 49 (C.A. 
D.C., 1949). 
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the Communist Party .... We hold no more than that.” 
167 F. 2d at 250. See similarly Lawson v. United States, 
176 F. 2d 49, 52 (C.A.D.C., 1949). As this Court carefully 
noted in Barsky, “These appellants were not asked to 
state their political opinions.” 167 F. 2d at 244. 

Yet this indictment goes far beyond defendant’s opinions, 
putting his mere sympathies on trial, and, at that, sym¬ 
pathies with objectives so undefined that no man can know 
what they are. 20 What this Court held in Barsky and 
Lawson was that direct questions on Communist affiliations 
were tolerable, despite their indirect effect on First Amend¬ 
ment freedoms, because the international emergency per¬ 
mitted Congress to conclude that it was indispensable to 
know who were Communists. Here Lattimore is not ac¬ 
cused of being a Communist or even a fellow traveler, nor 
of perjury when he denied such affiliation at the very mo¬ 
ment he denied sympathy with Communist interests. It is 
clear, therefore, that the so-called perjury goes only to the 
political belief and attitude of a private non-Communist 
American citizen. 

20 The Government’s warning that the district judge ‘ * misconceived ’ ’ the 
law of perjury is based, itself, on a misconstruction of his opinion, and the is¬ 
sues in this case. Admittedly a state of mind may be as perjuriously misrepre¬ 
sented as a state of fact, if proof is possible of the falsity. In the cases 
cited involving perjury as to state of mind, however, the prosecution has 
always been able to show what must have been the true belief or knowledge, 
through proof of some correlative, knowable fact or facts. But that is not 
so in this case. The prosecution could never relate a “sympathy” with a 
political “interest” to any objective standard; it can only suggest to a jury 
that they pump some meaning into the words from their own individual and 
varying preconceptions of loyalty. For this reason, we contend that here, 
as in Ballard v. United States, 322 U.S. 78 (1944), the Constitution prohibits 
trial on such an “issue”. As said in Ballard, “Heresy trials are foreign 
to our Constitution. Men may believe what they cannot prove. They may 
not be put to the proof of their religious doctrines or beliefs.” Certain 
attitudes are anathema to most people. “fl]f those doctrines are subject 
to trial before a jury charged with finding their truth or falsity,” then all 
beliefs can be so tested. “When the triers of fact undertake that task, they 
enter a forbidden domain .” (emphasis added) 322 U.S. at 86-87. 

The idea is hardly new; “. . . car comen erudition est q l’entent d’un home 
no serr trie, car le Diable n’ad conusance de l’entcnt dc home.” Yearbooks, 
17 Edw. 4, 2., pi. 2 (1478). (“. . . for it is common knowledge that the 

thought of a man is not triable, for the Devil has not knowledge of man’s 
thoughts.” See Broyden v. Metropolitan Ry. Co., 2 App. Cas. at 692 [1877].) 
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3. The testimony on which perjury is claimed is not within 
the scope of the authorizing resolution 

The McCarran Committee (the Internal Security Sub¬ 
committee of the Senate Judiciary Committee) was estab¬ 
lished under Senate Resolution 366 21 with jurisdiction to 

“. . . make a complete and continuing study and inves¬ 
tigation of (1) the administration, operation, and en¬ 
forcement of the Internal Security Act of 1950; (2) the 
administration, operation, and enforcement of other 
laws relating to espionage, sabotage, and the protec¬ 
tion of the internal security of the United States; and 
(3) the extent, nature, and effects of subversive activi¬ 
ties in the United States; its territories and posses¬ 
sions, including, but not limited to, espionage, sabotage, 
and infiltration by persons who are or may be under 
the domination of the foreign government or organiza¬ 
tions controlling the world Communist movement or 
any other movement seeking to overthrow the Govern¬ 
ment of the United States by force and violence.” 
Hearings 1. 

Under a proper construction of this resolution the opin¬ 
ions and sympathies of a witness before the committee 
could not be the subject of perjury or contempt. Whether 
a witness is a “sympathizer or other kind of promoter of 
Communist interests” has no bearing upon the Internal 
Security Act (clause 1 of the Resolution); or upon laws 
relating to espionage, sabotage or protection of the internal 
security of the United States (clause 2); or upon subver¬ 
sive “activities” in the United States. In fact, a compari¬ 
son of the language of this count of the indictment with 
the wording of the resolution lays bare the basic defect of 
the indictment: the attempt to treat as identical a person’s 
alleged “sympathies” or “knowledge” with subversive 
activities or active collaboration in a subversive conspiracy. 
This identification, we submit, is not permissible either 
under the First Amendment or under the committee’s 


si S. Res. 366, 81st Cong., 2d Sess. (1950). 
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authorizing resolution. Furthermore, the defendant’s vol¬ 
untary statement of his sympathies and beliefs clearly in¬ 
clude his activities and motives in his principal occupation >/ 
as the editor of Pacific Affairs. 

This case is therefore controlled by Rumely v. United 
States, 90 U.S. App. D.C. 382, 197 F. 2d 166 (C.A.D.C., 
1952), too fresh in the memory of this Court to require 
extensive statement. The issue was whether testimony 
concerning the purchasers of publications on public affairs 
was to be required of the witness Rumely by a committee 
investigating lobbying. This Court held that such an in¬ 
quiry violated First Amendment rights, and in any case 
was not warranted by the authorizing resolution. 

The Supreme Court, all participating Justices agreeing 
in the result, unanimously affirmed, 345 U.S. 41 (1953). 

The majority, in an opinion by Justice Frankfurter, gave 
an exceedingly rigorous interpretation to the term “lobby¬ 
ing” to avoid reaching the Constitutional question of 
the scope of the Committee’s authority; in sum, they held 
that the sale of books intending to influence voters to in¬ 
fluence legislators was not “lobbying”. Citing numerous 
cases," the Court stated that “indeed this dutv of not need- 
lesslv projecting delicate issues for judicial pronouncement 
is even more applicable to resolutions than to formal legis¬ 
lation”, since resolutions are less carefully passed than 
bills. The Court continued (citations omitted and empha¬ 
sis supplied): 

“Whenever constitutional limits upon the investiga¬ 
tive power of Congress have to be drawn by this Court, 
it ought only be done after Congress has demonstrated 
its full awareness of what is at stake by unequivo¬ 
cally authorizing an inquiry of dubious limits... . The 
loose language of Kilbourn v. Thompson, the weighty 
criticism to which it has been subjected,. . . the inroads 
that have been made upon that case by later cases, . . . 

Richmond Screw Anchor Co. v. United States, 275 U.S. 331, 346 (1928); 

Lucas v. Alexander, 279 U.S. 573 (1929) ; Crowell v. Benson, 285 U.S. 22 
(1932); FTC v. American Tobacco Co., 264 U.S. 298 (1924). 




strongly counsel abstention from adjudication unless 
no choice is left. 

(< Choice is left. As a matter of English, the phrase 
‘lobbying activities’ readily lends itself to the construc¬ 
tion placed upon it below....” 345 U.S. at 46-47. 

In this case, even more clearly, “choice is left” which 
permits abstinence from adjudication of the grave Con¬ 
stitutional considerations of the scope of committee power 
raised in the immediately preceding discussion and ex¬ 
pressed by the court below. The reasons for that kind of 
rigorous definition are at least as compelling here. In the 
Rumely case, language had to be, as the Supreme Court 
conceded, “strained” “as a matter of English” to avoid 
the Constitutional question, 345 U.S. at 47; in the in¬ 
stant case, the meaning of “activity” is so remote from 
sympathy that the language would have to be strained to 
create a Constitutional question. 

As this Court has recently made clear, “ [cjommittees 
may and do obtain vague information and receive hearsay 
evidence from which they form well-grounded suspicions 
that evils exist at which legislation should be aimed. . . . 
It may often be proper, justifiable and ultimately helpful 
in the accomplishment of its investigative purposes for a 
Congressional committee to address to witnesses questions 
which it cannot demonstrate to be pertinent.” Bowers v. 

United States, .... U.S. App. D.C. at_, 202 F. 2d at 

448. But a witness cannot be punished for his answer or 
non-answer to such question. Ibid . 23 

23 And, ns the Court added in Bowers, “ fi]t will not do to say the ques¬ 
tions were preliminary in nature and, had they been answered, would have 
led to and been followed by questions plainly pertinent, for on that theory 
pertinency need never be shown . . Id. at 452. Such claim is particularly 
unbecoming for the Government here, where the questions did cover every 
conceivable point to which this testimony might have been preliminary. 
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II. The Court Below Was Correct in Dismissing Counts 

Three and Four 

The facts as to these Counts are: 

A. Count III 

The language is: '•* 1 ^ 

“Mr. Morris. Can you recall that you commended 
Mr. Carter on the selection of Asiaticus on that 
inquiry? 

Mr. Lattimore. I can’t recall it. 

Mr. Morris. You do not recall that? 

Mr. Lattimore. I wouldn’t have been at all sur¬ 
prised. I thought he was a good economist who knew 
economic conditions in China pretty well. 

Mr. Morris. And it is your testimony that you did 
not know he was a Communist? 

Mr. Lattimore. I didn’t know he was a Communist. 
I would have said, speaking of the late 1930’s, that I 
would have thought he was possibly a Socialist, but not 
a Communist.” (App. 4-5). 

The charge reads as follows: 

“That the aforesaid testimony of said defendant, as 
he then and there well knew and believed, was untrue, 
in that said defendant in the late 1930’s knew that 
‘Asiaticus’ was a Communist.” (App. 5).- 4 

B. Count IV 

The language set out in the indictment on -which this 
charge of perjury is based is as follows: 

“Mr. Morris. When you were editor of the publi¬ 
cation ‘Pacific Affairs’ did you ever publish an article 
by a person whom you knew to be a Communist? 

Mr. Lattimore. Apart from Russian contributions, 
no.” (App. 5). 

2-» Asiaticus was the pen name of an obscure German writer, the unsolicited 
author of two of the 2H0-odd articles in Pacific Affairs published during 
defendant’s editorship. He is said to be one Hans Mueller, who went from 
German}* to China in the mid-Twenties, Hearings 30S, and was killed early in 
the course of the Japanese invasion, id. at 4S07. 




The charge is as follows: 

“That the aforesaid testimony of said defendant as 
he then and there well knew and believed, was untrue, 
in that said defendant had, when editor of ‘Pacific Af¬ 
fairs’, published articles (other than Russian contribu¬ 
tions) by persons whom lie knew to be Communists.” 
(App. 5-6). 


Judge Youngdahl’s opinion properly treats these two 
counts together in showing that they are invalid. He says 
briefly that the concept of knowledge of whether a man is 
a Communist is so utterly speculative that only the defend¬ 
ant will ever know what he meant when he said that 
Asiaticus or the persons who wrote for Pacific Affairs 
were not known to him to be Communists. The meaning 
of knowledge is so nebulous that, in the court’s language, 
“'Who can sav whether he meant that he did not ‘believe’ 
or ‘suspect’ or ‘feel’ or ‘have reason to think’.” (App. 31). 

Our argument will elaborate on this brief statement of 
the court. We will add an additional argument that the 
court found unnecessary to decide, i.e., that the inquiry 
was not within the legitimate scope of the committee’s 
authority, and that, as to Count IV, there was not even 
putative perjury. 

1. Counts Three and Four are invalid because they relate to 
the opinion of the witness on a subject so uncertain and 
indefinite that neither the meaning of the defendant's 
statements nor of the questions asked can be ascertained 

When the examination of Mr. Lattimore began neither 
the members of the Committee nor its staff had in mind any 
definition of a “Communist”. The cross-examination had 
proceeded for over 3500 printed pages before the members 
of the committee, realizing that men differ sharply as to the 
standards for determining what a Communist is, attempted 
for the first time to get a common understanding between 
themselves and the witness as to what the word meant. This 
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was eight months after the testimony on which these 
charges are based. We quote the record: 

“Senator Ferguson. Mr. Chairman, I just want to 
know if the record shows that Mr. Lattimore’s defini¬ 
tion of a Communist is in these answers. He is answer¬ 
ing that he never knew Anna Louise Strong to be a 
Communist, even up to this date, and had no reasons 
to believe. 

What is your definition in these answers of the words 
‘a Communist’? 

Mr. Lattimore. A Communist, I suppose, is a known 
Communist. 

Senator Ferguson. A known Communist? They 
did not ask you that, as T understood the question. 

Mr. Lattimore. T have no reason to believe that 
Anna Louise Strong is a Communist. 

The Chairman. That is not the question. 

Senator Ferguson. What I have been trying to find 
out now is that you have answered many questions 
here, and one of them was as to whether or not you 
ever knew or had reasons to believe that Anna Louise 
Strong was a Communist. 

Mr. Lattimore. No; I had no reason to believe she 
was a Communist. 

Senator Ferguson. But I want to know what the 
word ‘Communist’ means to you when you are answer¬ 
ing these questions. 

Mr. Lattimore. I had no reason to believe that she 
was a member of the Communist Party. 

Senator Ferguson. That was not the question at 
all, whether or not she was a member of the party. Is 
that what you understood all of these other questions 
from No. 1 down to mean: that you knew or had rea¬ 
sons to believe they were members of the party? 

Mr. Lattimore. Yes. 

Senator Ferguson. Are you talking about card- 
carrying Communists? 

Mr. Lattimore. Senator, I am not an expert on the 
subject of card-carrying Communists versus non-card¬ 
carrying Communists.” Hearings 3525-3526. 
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Senator Smith frankly recognized that the term “ Com¬ 
munist’ ’ had no precise meaning as it had been previously 
used bv the Committee. 

“Senator Smith. Mr. Chairman, perhaps we should 
define what we mean as a Communist when we ask the 
witness a question. That is to say, whether we are 
referring just to a card-carrying Communist, a member 
of the Communist Party, or whether we are also includ¬ 
ing in that category those persons who we know are 
generally classified as Communists because they follow 
the Communist line. 

The latter would be a much broader definition. Per¬ 
haps we should say to the witness here just which of 
those two we mean, whether we mean strictly a card- 
carrying Communist or whether we mean a person 
that*mav or may not be a card-carrying Communist but 
yet does follow the Communist line. I think that is 
what Senator Ferguson is driving at. 

Senator Ferguson. That is what I am driving at.” 
Hearings 3526. 

Thereupon the following colloquy ensued: 

“Senator Ferguson. Whether or not they were 
voluntarily following the line. 

Mr. Sourwine [one of Committee counsel]. Would 
this definition be acceptable: In this list of questions, 
when we refer to the word ‘Communist/ the committee 
means a person who is, using the Senator’s words, 
who is or has been willingly cooperative or collaborat¬ 
ing with Communists for the furtherance of Communist 
purposes. 

Senator Ferguson. That is a good definition.” 
Hearings 3526. 

Counsel for the Committee, recognizing that the Com¬ 
mittee, by admitting that the term “Communist” needed 
definition for the purpose of examination under oath, had 
invalidated all the previous questions as a basis for perjury, 
attempted to close the gap as follows: 

“Mr. Sourwine. Using that as the definition of 
Communist, Mr. Lattimore, are there any of the an- 






swers you have given with regard to these people that 
you would want to change? 

Mr. Lattimore. I am afraid, Mr. Sourwine, that 
those are definitions that I can’t accept. I haven’t been 
conducting a private investigation service, and all I 
can speak to is my personal knowledge of people or 
knowledge of their writings, or something like that. 

The Chairman. Do you want that answer to stand 
in reply to the question propounded by Mr. Sourwine? 

Mr. Lattimore. Yes, sir.” Hearings 3527. 

The Chairman, apparently realizing that Lattimore had 
not yet been trapped into something that could be called 
perjury, attempted to fill the breach as follows: 

“The Chairman. In other words, you do not accept 
the definition given you nor the explanation given you 
by Mr. Sourwine or the members of this committee, is 
that right? 

Mr. Lattimore. That is right. 

Senator O’Conor. Mr. Lattimore, whether or not 
you accept it, if you are advised that that is what the 
committee means by interrogating you as to whether 
or not you had knowledge of whether they were Com¬ 
munists, do you, or do you not, stand by your previous 
answers that none of these individuals whom you have 
negatived were known to you to be Communists? 

Mr. Lattimore. No, sir, because phrases have been 
used like ‘generally classified as Communists,’ and I 
just don’t understand exactly what that means, I don’t 
think it is a precise enough definition.” (emphasis 
added) Hearings 35'/f. 

In other words, Lattimore had been asked whether certain 
persons were Communists according to a definition which 
he told the Committee was not a precise enough definition 
for him to understand. Senator O’Conor attempted to 
force a categorical Yes or No answer as follows: 

“Senator O’Conor. I will repeat it. My question 
is, and I will rephrase it, whether or not you accepted 
the definition as given by Mr. Sourwine, I would like 
to ask you whether or not any of the persons about 
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whom you have been interrogated were known to you 
to be acting in furtherance of Communist objectives 
or of being identified with Communist undertakings. 

Mr. Lattimore. I think the answer would be ‘No,’ 
Senator.” (emphasis added) Hearings 3527. 

The Chairman, realizing the trap was still not closed, 
ordered the witness to answer Yes or No. 

“The Chairman. What is your answer? What is 
your answer, not what you thinkV ’ (emphasis added) 
Hearings 3527. 


Lattimore then did the best he could, attempting to an¬ 
swer according to his own knowledge and not according to 
the purposes of his cross-examiners. He gave a qualified 
negative which the dialogue following shows the Senators 
did not regard as sufficiently categorical to serve their 
purposes. 

After these answers had been given it became apparent 
that the witness and the Committee were not thinking in 
the same terms and that not even all the members of the 
Committee had the same meaning in mind. This appeared 
first from the language above quoted from the late Senator 
Smith, former president of the American Bar Association 
who obviously knew the importance of precise definition in 
a perjury charge. Then, after Mr. Sourwine of the Com¬ 
mittee staff and Senator O’Conor of the Committee had 
disagreed and Mr. Lattimore had been ordered to accept 
Mr. Sourwine’s loose definition, Hearings 3527-3528, Sena¬ 
tor Ferguson capped the climax of the disagreement as 
follows: 

“Senator Ferguson. Mr. Chairman, I do not think, 
in deference to the question answered, that we have a 
sufficient understanding now that there is an under¬ 
standing between the committee and the witness as to 
what is meant by the word ‘Communist.’ 

For instance, he uses expressions like ‘willfully’ and 
whether a person is ‘dishonest.’ If she was a Com¬ 
munist, no one could say she was dishonest in her 



judgment. I think we ought to take a minute here and 
get an agreement on what we mean by the word ‘Com¬ 
munist’ in these questions. I think this is very 
material. 

The Chairman. You cannot prevent the witness from 
inserting a word of his own which is not used by the 
interrogator, and that is what he has been doing all 
along. 

Mr. Fortas. Mr. Chairman, I think the word ‘willful’ 
was Senator 0’Conor’s word. 

Senator Ferguson. I had used the expression once 
knowingly. 

Mr. Fortas. Senator, there have been so many ques¬ 
tions, I wonder if the Committee could not rephrase 
the question and put it to the witness. I think this is 
just a case of confusion because of different termi¬ 
nology used by the interrogators. 

The Chairman. Senator 0’Conor’s question was 
very clear and very distinct. It will be read back to the 
witness again if need be.” Hearings 3528. 

Thus it appears clearly from the record that there was 
an utter failure of the members of the Committee, the mem¬ 
bers of the staff, and the witness to come to a common un¬ 
derstanding of the basic definitions upon which this perjury 
indictment stands in this and in all the Counts. If the 
prosecutors and the investigators could not come to an 
understanding, how can an indictment be based on these 
questions? Furthermore, inasmuch as this patent evidence 
of the inability of the Committee to agree took place on 
March 10, 1952, after 3,526 pages of printed testimony had 
been taken and eight months after the Executive Hearing 
from which the alleged perjurious testimony of this defend¬ 
ant was taken, the flaw in every Count in the indictment in 
which the term “Communist” is used is obvious. 

Nothing in the government’s Brief supports such an in¬ 
dictment. For example, in its leading case, Behrle v. United 
States , 69 U.S. App. D.C. 304, 100’ F. 2d 714 (C.A.D.C., 
1938), defendant was charged with perjuring himself w r hen 
on December 8, 1936, he denied he “remembered” a state- 
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nient signed by him a few months before and substantiated 
by him in a grand jury hearing on November 17,1936. The 
difference between this and a statement as to what Mr. 
Lattimore knew of the precise shade of politics of an author 
of two essays more than a decade old is obvious. Special 
confusion in this case lies in the vagueness of the term 
“knew”. The case is in that respect similar to Bowers, 
where the critical question was “Do you know William 
Johnston?” The court pointed out that the term “know” 
could range from the most certain knowledge to the slight¬ 
est impression, saying “In a sense the subcommittee seems 
to have accused Bowers of guilt through casual acquaint¬ 
ance, which is even worse than guilt by association.” 202 
F. 2d at 452. The court also said, “We seriously doubt 
whether the ‘Do-you-know-a-certain-person’ question, with¬ 
out more, can ever be said to be pertinent...” Ibid. 

Such a question is too vague to sustain a perjury indict¬ 
ment. As the court below said, 

“The question of knowledge, that is, the concept of 
what defendant knew is even more nebulous than 
sympathies. What he could have meant when he said 
he did not ‘know’ gives rise to speculation and conjec¬ 
ture, but speculation cannot be substituted for proof 
‘beyond a reasonable doubt’ because the plain meaning 
of the word ‘reason’ excludes conjecture. Defendant 
is the only person who will ever know what he meant 
when he said that he did not know that Asiaticus was 
a Communist. Who can say whether he meant that he 
did not ‘believe’ or ‘suspect.’ or ‘feel’ or ‘have reason 
to think’. Any one or all of these still might not con¬ 
stitute knowledge within his own mind.” (emphasis 
added) (App. 31). 

2. The testimony on which Counts Three and Four are based 
was not within the legitimate scope of the legislative au¬ 
thorization of the Committee 

The text of the Committee’s resolution was set forth 
above. It will be recalled that it is in three parts: 
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(a) The operation of the Internal Security Act of 1950, 
to which what the defendant knew about the politics of 
someone fifteen years ago is irrelevant per se. 

(b) The administration of other laws relating to the 
“internal security of the United States”. Again, there 
is no remotest suggestion of any law which might conceiva¬ 
bly be involved by what the defendant knew of Mueller’s 
or the other writers’ politics in the late 1930’s. 

(c) The nature of “subversive activities in the United 
States.” Mueller (Asiaticus), so far as is known, was never 
in the United States. He died at least ten years ago. The 
resolution is drafted in terms of the present and the rea¬ 
sonably recent past. What conceivable relevance can there 
be whether the defendant knew that this particular writer, 
Asiaticus, was a “Communist” rather than a “left winger” 
in the late 1930’s? (It will be remembered that Mr. Latti- 
more freely testified that Communist authors contributed 
to Pacific A fairs.) Nor is there any greater relevance as 
to the other writers. Lattimore’s editorship of the maga¬ 
zine ended in 1941. In the case of Bowers v. United States, 
202 F. 2d at 449, this Court without the benefit of the strict 
construction adopted in the Rumely case held that criminal 
activities of a defendant in 1927 had no relevance to a 
committee investigating organized crime in 1951. 

But if the Bowers case is not a controlling authority here 
certainly the Rumely case must be. Here, as in Rumely, 
we have an investigation of the editorship and support of 
a publication. But the Rumely case involved financial sup¬ 
port; this case reaches what, if anything, must be an even 
more sacred privilege against inquiry into the private opin¬ 
ions and beliefs of those who edit magazines and publish 
books. Particularly is this true in this case since the period 
of editorship antedates the “cold war” as well as the period 
the committee was instructed to investigate. It even ante¬ 
dates the period when the United States and Soviet Russia 
were allies against Hitler. The Court is at the very least 
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compelled to bar these questions because they are not clear¬ 
ly within the authority of the Committee, strictly construed. 

III. The Court Below Was Correct in Dismissing Count Seven 

1. Count Seven was rightly dismissed because it incorporates a 
fatal variance 

The pertinent parts of Count Seven are as follows: 

“2. Said false testimony was as to a material mat¬ 
ter, as is more fully set forth in Paragraph 3 of Count 
I herein, the allegations of which are hereby repeated 
and realleged herein; and it was further material to 
ascertain the circumstances of the defendant’s trip to 
and reception at Chinese Communist Headquarters at 
Yenan, China. 

“3. At the time and place aforesaid, Owen Lattimore, 
appearing as a witness under oath before said Senate 
Subcommittee, testified falsely with respect to the 
aforesaid material matter, as follows: 

Mr. Morris. And before you went beyond that 
line of demarcation, it would be necessary to have 
the Communist authorities’ permission, isn’t that 
right ? 

Mr. Lattimore. No. 

****##**## 

Mr. Morris. Is it your testimony that you or any¬ 
body in your party did not make any prearrangement 
with the Communist Party in order to get in? 

Mr. Lattimore. None whatever.” 

(App. 8). 

The charging language is: “before being received at 
Communist Headquarters in Yenan , said defendant and 
persons in his party had made prearrangements with the 
Communist authorities.” (emphasis added) (App. 8-9). 

The charge is a reconstruction of the dialogue which puts 
into the mouth of the defendant words he never uttered. 
The most that can be expected of a defendant in a perjury 
case is that ho defend himself on what he said, and not 
on what he did not say. 
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The reference to being “ received at Communist Head¬ 
quarters in Yenan” was not mentioned in connection with 
advance arrangements, either in the language quoted in 
the indictment or otherwise. The “line of demarcation” 
referred to, as clearly appears from the record, is the 
boundary line of the District of Yenan. It is not the line 
bounding the Communist headquarters. The questions 
as to arrangements go exclusively to the defendant’s entry 
into the District of Yenan and make no allusion to any 
headquarters within the district. Since Yenan is a large 
area, it is as if one were asked whether he had made pre¬ 
arrangements to get into the State of New York, denied it, 
and then was charged with perjury because in fact he got 
an appointment before seeing the Governor at Albany. 

The point is serious because if the defendant did get 
into any “Communist Headquarters in Yenan,” he may 
very well have made some advance arrangements; the point 
is that he was asked no questions as to this. 

Equally serious is the switch in the indictment from 
“prearrangement with the Communist Party,” about which 
the defendant was asked, to prearrangement with “Com¬ 
munist authorities,” with which he is charged. The only 
reference to Communist authorities is in connection with 
whether it was necessary to have this permission to enter 
the District. But the defendant is not charged -with per¬ 
jury for having said that their permission was unnecessary. 
Rather, the indictment omits 10 lines and then sets out, as 
an alleged perjury, the statement that there was no pre¬ 
arrangement with the Party. 

There is a difference between the Communist Partv and 
Communist authorities. The fact that even in Russia the 
Party is a small circle of the “elite” and does not include 
the entire bureaucracy is common knowledge. Tn Yenan, 
China, in 1937, this was far more vividly true. The 
chart facing page 2448 of the Hearings, taken from the re¬ 
port submitted by the Military Intelligence Division of the 
War Dopartment, on the organization of the Communist 


portion of China, shows with great clarity just what the dif¬ 
ference is between the Party and the authorities in the ad¬ 
ministration of government in the area. For example, in 
the military organization, each Army division had certain 
Party officials attached. There was a completely separate 
structure for the Military Council and for the Party, and 
particularly for the area of the Border Government into 
which Lattimore went on the trip in question. As this offi¬ 
cial War Department chart shows, the difference between 
the Party and the authorities of the Border Government 
was particularly sharp, for here the Party units were not 
even in form attached to the administrative units. The 
Border Area Council had no connecting links to the Party 
at all. 

The difference between corresponding with the normal 
authorities and corresponding with the Communist Party 
itself is so great that the prosecution is not entitled to 
obliterate it by re-wording what the defendant said. This 
is no mere word-chopping; if it were not for some advan¬ 
tage, real or fancied, why did the prosecution not charge 
in the language actually used? In any case, the defendant 
cannot be put to trial except on what he was in fact asked, 
and what he in fact answered. 

The Government answers in two ways: first, that the 
varied terms are truly synonymous; we have shown that 
this is far from the case. 23 Second, says the Government, 
the varied passages are surplusage and may be ignored. 

We do not dispute the general proposition that sur¬ 
plusage may be ignored: but passages essential to the in¬ 
dictment are not surplusage. 26 The actual charging 

Compare United States V. Eeislej /, 32 F. Supp. 432 (D.N.J., 1940), on 
which the Government appears to rely. The Court said, obviously with rea¬ 
son, that “we cannot hold that a contract representative is not a clerk or an 
officer,” Id. at 434. But the issue in this case is not one of interpreting a 
common noun with variant meanings, but proper nouns of established sig¬ 
nificance. 

26 This is not a case of excess verbiage. United States v. Sutter, 160 F. 2d 
754, 755 (C.A. 7, 1947) ; alternative pleading of an immaterial fact, Brady v. 
United States, 24 F. 2d 397 (C.A. 8, 192S), Mathews v. United States, 15 F. 2d 
139 (C.A. 8, 1926); or an erroneous statutory citation, Johnson v. Biddle, 12 




language, with the variant portions underlined, was set 
forth immediately above. If we follow' the Government and 
eliminate the so-called surplusage, the charging language 
is: 

“said defendant and persons in his party had made 

prearrangements w’ith the.” 

Elimination of the “surplusage” reduces the indictment 
to gibberish. 

Accuracy of statement is particularly important here be¬ 
cause of the rule in perjury cases that the dialogue on 
which perjury is alleged to rest is to be given an extremely 
strict construction. Any answer which is literally, tech¬ 
nically, or legally true is not perjury. A falsehood cannot 
be spun from the implications of a question or answer. It 
can be based solely upon the most rigorous analysis of the 
actual words used. In United States v. Slutsky , 79 F. 2d 
504, 505 (C.A. 3, 1935), defendant was asked whether he 
v’as ever convicted of a “felony”; though he had been 
convicted of a “misdemeanor”, w'hich would have been a 
“felony” in any other jurisdiction, there w'as no perjury. 
See Golan os v. United States, 49 F. 2d 898, 899 (C.A. 6, 
1931), in which defendant did not commit perjury w'hen he 
denied that he had made arrangements for making of a 
bond, though he had indemnified the bondsman as a condi¬ 
tion of the bond. The Court said: “Clearly he cannot be 
guilty of perjury merely because his literally accurate an¬ 
swer might have been somewhat modified in effect if he had 
been asked to state all the circumstances. Perhaps, if he had 
been asked specifically, he would have answered truly.” 
And see for colorful examples of similar close construction, 

F. 2d 366. 369 (C.A. S, 1926). The phrase the Government seeks to delete as 
gratuitous is a concrete specification of the offense charged. “Wc think this 
cannot be done, for the reason that a particular offense was charged in the 
indictment, and those allegations were a necessary part of the description of 
that particular offense, and the rule is that, where words are employed in an 
indictment which are descriptive of the identity of that which is legally essen¬ 
tial to the charge in the indictment, such words cannot be stricken out as 
surplusage.” Butler v. United States, 20 F. 2d 570, 573 (C.A. 8, 1927). 
See, to the same effect, United States v. Eisenminoer, 16 F. 2d 816 (D. Del., 
1926), and Creel v. United States, 21 F. 2d 690, 691 (C.A. 8, 1927). 
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Hart v. United States, 131 F. 2d 59 (C.A. 9, 1942), depend¬ 
ing on the difference between property “bought” and 
“owned”; Weiner v. Commonwealth, 221 Ky. 455, 298 SAY. 
1075 (Ky., 1927), involving “your” property, title being 
in the wife of the witness; Smith v. State, 66 Ga. App. 
669, 670-671, 19 S.E. 2d 16S (1942), denial of marriage not 
perjury where marriage was void because of bigamy of 
wife: “Technically and actually his answer as to his 
previous marriage was responsive and correct. He had 
not been legally married.” 

“It is elementary that one cannot be convicted of 
suborning a perjury which was not in fact committed; 
that is to say, there can be no subornation of perjury 
if there was no perjury. It is equally true that one 
cannot be convicted of suborning perjury if the 
alleged perjurious statement actually was not made by 
the alleged perjuror.” Meyers v. United States, 84 
U.S. App. D.C. 101,171 F. 2d 800, 803 (C.A.D.C., 1948). 

The defendant was never asked whether he made pre¬ 
arrangements with the “Communist Authorities”, the term 
used in the charging paragraph of the indictment. 

In summary, as the court below held, 

“It seems plain that defendant testified about 
arrangements with the Communist Party and getting 
beyond the line of demarcation when the Government 
claims the perjury involved arrangements with Com¬ 
munist authorities and being received at Communist 
Headquarters. This constitutes a fatal variance that 
fails to meet the requirements of the Sixth Amendment 
and Pule 7(c) of the Federal Pules of Criminal Pro¬ 
cedure.” (App. 32). 

2. The alleged perjury is immaterial 

1. The general rule is that materiality is a question of 
law to be decided by the Court after the Government’s case 
is in; that is to say, that materiality is a matter of proof 
and that “a general allegation of materiality is sufficient 
in an indictment for perjury”. United States v. Meyers, 75 
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F. Supp. 486 (D.D.C., 1948, aff’d. as to this point, sub nom. 
Meyers v. United States , 84 U.S. App. D.C. 101, 171 F. 2d 
800 (C.A.D.C., 1948). 

The court below, acting on the theory that this was a 
universal rule which precluded dismissal of any count in 
any indictment for immateriality, declined to dismiss any 
count of this case on grounds of immateriality. It did dis¬ 
miss Count Seven on the ground of variance instead. 27 

This Court will not transform a sound general rule into 
an unsound universal principle, the effect of which would 
be to make it impossible for a court to dismiss any indict¬ 
ment which on its face made an immaterial charge. A gen¬ 
eral allegation of materiality is not dismissal-proof except 
where there is some conceivable possibility that the Gov¬ 
ernment may actually be able to prove materiality; a ques¬ 
tion is not to be reserved to trial for ceremonial purposes 
only. Cf. Bowers v. United States ,—U.S. App. D.C.—, 202 
F. 2d 447, 452 (C.A. D.C., 1953) on which the court below 
mistakenly relied. That opinion said: 

“... pertinency was not apparent from the questions 
themselves. Some of the seven questions may well 
have been pertinent, and it might have been possible 
for the government to show pertinency.” (Emphasis 
added). 

In other words, the essential element is that there be 
some possibility of proving materiality. The permissibility 
of a general allegation of materiality has been established 
law for many years, Markham v. United States , 160 U.S. 
319 (1895), and yet over the years many an indictment has 
been dismissed for want of materiality. 28 The rule as to suf¬ 
ficiency of an allegation of materiality is also subject to 
the general limitation of Rule 12(b)(1): “Any defense or 

On other aspects of the scope of a motion to dismiss in this case, see 
the discussion under Count I, D, supra. 

2K United States v. Garrett , 35 F. Supp. 644 (E.D. Mich., 1940); United 
States v. Seymour, 50 F. 2d 930 (D. Neb., 1931) ; United States v. Cameron, 
282 Fed. 684 (D. Ariz., 1922) ; United States v. Rhodes, 212 Fed. 518 (S.D. 
Ala., 1913); United States v. Pettus, 84 Fed. 791 (W.D. Tenn., 1897). 
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objection which is capable of determination without the 
trial of the general issue may be raised before trial by 
motion.” Rule 12(b)(1), F.R. Crim. P. 

If there is no conceivable possibility of materiality, then 
like any other failure to state a cause of action a motion to 
dismiss which admits the facts can raise the issue. To hold 
otherwise would be to declare that the defendant has no 
recourse whatsoever except expensive trial against alle¬ 
gations of materiality which in a given instance might be 
downright absurd. 

It is the duty of the trial court, therefore, to examine any 
allegation of materiality sufficientlv to determine whether, 
within fair reason, there is any possibility that the testi- 
monv may be material. This Count cannot withstand such 
scrutiny. 

2. The defendant’s error as to prearrangements for the 
Yenan trip in 1937, if error it was, is the most trivial con¬ 
ceivable mistake. The making of the trip or the conduct 
in the course of it is not remotely suspect; of what conceiv¬ 
able relevance to “subversive activities in the United 
States” (or in China, for that matter) can it be that some¬ 
one was notified that the travelers were coming? 

This testimony could be material only if (a) asked for in¬ 
formation concerning a legitimate object of inquiry; or if 
(b) asked as a legitimate test of credibility. The object 
was not legitimate, being of no importance, and in any case 
the Committee already had the information in the IPR file 
which prompted it to ask the question. As for testing 
credibility, this avenue of establishing materiality is open 
only when the testimony is corroborative of some other 
significant material testimony; else the exception for cred¬ 
ibility would swallow the limitation of materiality alto¬ 
gether. See 1 Hawkins, Pleas of the Crown (8th Ed., 1824) 
434; 1 Russell, Crime (10th Ed., 1950) 298; 2 Wharton, 
Criminal Law (12th Ed., 1932) § 1543. Blackmon v. United 
States, 108 F. 2d 572 (C.A. 5, 1940) summarizes the law: 
statements are material which test credibility when the 
statements “put forward” by the witness go to “circum- 
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stantial details” which “lend credence” to a witness’ “very 
material statements”. In the instant case, the defendant’s 
testimony is essentially neutral, having no effect of corrob¬ 
orating any other testimony he gave. 

Moreover, there is a principle of de minimis in the law 
of materiality. Even those who would eliminate materiality 
as an element of the crime of perjury would not punish tes¬ 
timony as to matters as “idle and insignificant” as this 
one. The New York Law Revision Commission, in recom¬ 
mending definition of a crime of second degree perjury, 
which would contain no element of materiality, mentions 
and accepts the reservation emanating from 1 Hawkins, 
Pleas of the Crown (8th Ed., 1824) 434, excluding from the 
crime “the wholly trivial and insignificant, on a principle 
analogous to the maxim ‘De minimis non curat lex’. ” 
Ann. Rep. N.Y. Law Rev. Comm. (1935) 243. And the 
Model Act on Perjury, sponsored by the National Confer¬ 
ence of Commissioners on Uniform State Laws and by the 
American Bar Association, while proposing the complete 
elimination of the element of materiality, adds that even 
if this extreme step were taken, “an irrelevant, inconse¬ 
quential statement would not come within (the Act), even if 
a prosecutor should try to base a case on it. The rule ‘de 
minimis non curat lex’ also would be applicable.” Hand¬ 
book, Nat. Conf. of Comm’s. Uniform State Laws 405 
(1952). 

This Count is a poor parody of a charge which has been 
hypothesized as a typical example of immateriality since 
Rex v. Creep , 5 Mod. 342, 87 Eng. Rep. 694 (1794). “It 
seemeth clear, that if the oath for which a man is indicted 
of perjury, be wholly foreign from the purpose, or alto¬ 
gether immaterial, and neither any way pertinent to the 
matter in question, nor tending to aggravate or extenuate 
the damages, nor likely to induce the jury to give a readier 
credit to the substantial part of the evidence, it cannot 
amount to perjury, because it is merely idle and insignifi¬ 
cant ; as if upon a trial, in which the question is whether 
such a one was compos or not , a witness introduces his evi- 
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dence by giving a history of a journey which he took to see 
the party, and h-appens to swear falsely in relation to some 
of the circumstances of the journey.” (emphasis added). 
2 Hawkins, Pleas of the Crown (7th Ed., 1795) 89. 

Count VII surpasses this classic example in one signifi¬ 
cant respect: the testimony on which it is based serves not 
even as an introduction to testimony on a material point. 

This Statement stands in the record only because the 
Committee had abandoned the purposes of the inquiry 
whose scope is defined in the Resolution and was pursuing 
the object with which it was primarily occupied: the entrap¬ 
ment of Owen Lattimore. 

IV. The Government Brief 

Most of the Government’s argument in this Court was 
treated in the opinion of the court below, and the relevant 
additional citations offered for the first time here have been 
discussed in the Argument above. One, however, deserves 
particular comment because it so clearly illustrates the 
failure of the Government to understand and properly set 
forth the authorities bearing on this case. In attempting 
to sustain its contention that it was not necessarv for the 
indictment to show with certainty what the Government 
claims to be the truth under Count One the only case cited 
is Asgill v. United States, 60 F. 2d 776, 777 (C.A. 4, 1932). 
This was discussed at Page 42 of the Government’s Brief, 
where it is said: “For example, Asgill v. U.S., supra, in¬ 
volved an indictment for perjury which averred that de¬ 
fendant had given 

. . . certain false testimony in a civil case tried on 
October 3,192S, in the United States District Court for 
the Eastern District of Virginia, at Richmond, the 
swearing of the witness, the facts sworn to and charged 
in the indictment to have been material, false and 
known by the defendant to be false (p. 777).” 

This sentence is not complete and a reference to the 
citation shows that the Government erred in placing a 
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period after the word “false” because in the opinion of 
the Court there was a comma at this point, followed by the 
words “ being elaborately set out.” (emphasis added). 
Thus the actual sentence of the Court in Asgill v. United 
States was 

“ • • • the facts sworn to and charged in the indictment 
to have been material, false and known by the defend¬ 
ant to be false, being elaborately set out.” (deletion 
emphasized). Id. at 777. 

In other words, the actual indictment in the Asgill case , 
unimproved by editorial abridgment, did specify the kind 
of information which should have been specified by the 
Government in the Lattimore case. This becomes crystal 
clear in the opinion which follows, Asgill v. United States, 
GO F. 2d 7S0 (C.A. 4, 1932), involving a contemporaneous 
conspiracy indictment, at page 782. 

There are, however, two points which so pervade the 
Government’s argument that they must be treated sepa¬ 
rately. The first goes to the general nature of perjury and 
the analogies in the law of belief and intent which are 
relevant to it. The second goes to the types of issues which 
can be raised on a motion to dismiss an indictment in a 
perjury case. 

1. The Government seeks to import the totally different 
doctrine of libel into the perjury field 

By definition, perjury involves the subjective rather than 
the objective meaning of the words spoken; “perjury con¬ 
sists in testifying to the truth of a fact which the accused 
does not believe to be true.” United States v. Remington , 
191 F. 2d 246, 248 (C.A. 2, 1951) (emphasis added). To 
sustain its case, the Government must show (a) what the 
defendant thought “sympathize” meant; (b) what the de¬ 
fendant thought “promote” meant; (c) what the defendant 
thought “Communism” was; (d) what the defendant 
thought “Communist interests” were; and (e) that his 


denial was by him wilfully intended to conceal his honest 
beliefs. 

The Government’s Brief gives us no inkling of what 
it claims that the indictment charges with respect to any 
of these issues. And certainly the indictment itself offers 
no clue whatever as to what the Grand Jury was driving 
at. 

Its apparent embarrassment with these unknowns as the 
basis of a perjury charge has driven the Government into 
the field of libel for cases to relv on in this Court. The 
distinction need not be labored. In libel the intent and 
meaning of the writer are entirely irrelevant. Liability 
is dependent solely on the reaction of an average, hypo¬ 
thetical reader; in fact, most libels are wholly inadvertent, 
as where a newspaper misspells a name so that an innocent 
person is made to appear implicated in a crime. 

Every element of intent relevant to perjury is the subject 
of an exactly opposite rule in libel. As Sec. 580 of the 
Restatement of Torts notes, intent is quite irrelevant in 
libel; as said by Lord Mansfield, “Whenever a man pub¬ 
lishes he publishes at his peril: For there is no entering 
into the secret thoughts of a man’s heart.” King v. Wood- 
fall. Lofft 776, 781 (1774). Even if the defendant had no 
idea that an apparently innocent statement might reason¬ 
ably be understood in a defamatory sense by persons privy 
to extrinsic facts which put a libellous coloring to a state¬ 
ment, he is still liable. Morrison v. Ritchie and Company, 
39 Scot. L. Rep. 432 (1902). 

It is this subjective quality of perjury that will make it 
forever impossible for a jury to determine with legal pre¬ 
cision exactly what the defendant thought these terms 
meant. It was these considerations which led the court 
below to say in connection with Counts III and IV, “De¬ 
fendant is the only person who will ever know what he 
meant . . . Who can say whether he meant that he did not 
‘believe’ or ‘suspect’ or ‘feel’ or ‘have reason to think.’.. . 
L T nder these counts there can be no overt acts as the out- 
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ward expressions of the mind as were present in the Douds 
case.” (App. 31). 

2. The issues in this case are fairly raised by a motion 

to dismiss 

On the motion to dismiss, the defendant raised essenti¬ 
ally these points: vagueness in terms of the inherent gen¬ 
erality of the words, or want of legal meaning; vagueness 
in terms of failure to comply with the Sixth Amendment 
and Rule 7(c); constitutional immateriality; non-pertinence 
of statements in terms of the scope of the authorizing reso¬ 
lution ; and, as to the other counts, want of materiality and 
total absence of perjury. (App. 1). 

The court below considered almost all of these points; 
it held that all those it considered (except the issue of ma¬ 
teriality as to the other three counts) could be decided on a 
motion to dismiss. The Government now contends that 
many of these objections could not have been considered, 
and particularly that all questions of vagueness must be held 
for trial. Since the question of the scope of the motion to 
dismiss thus crops up in many parts of the case, we shall 
discuss the questions briefly at this point, though we have 
elaborated on the right to dismiss for immateriality in 
connection with Count VII. 

The Government seems to argue, Brief 13, that 
no recourse can be taken at the motion to dismiss stage to 
the underlying Hearings. If that is its position, it 
honors it in the breach by making ample use of them (per¬ 
fectly appropriately) at pages 42 and 58 of its brief. Of 
course, on a motion to dismiss an indictment, the Court 
will take judicial notice of the proceedings of Congressional 
Committees; United States v. Darby, 312 U.S. 100, 109-110 
(1941), and see United States v. Garvett, 35 F. Supp. 644 
(E.D. Mich., 1940), upholding a plea of abatement in a per¬ 
jury case after consideration of a transcript of hearings 
in a bankruptcy proceedings; Edwards v. United States, 
312 U.S. 473 (1941), requiring production of a transcript of 



54 


an administrative hearing on a plea in bar in an action for 
fraud. 

Rule 12(b)(1), F.R. Crim. P., provides: “Any defense or 
objection which is capable of determination without the 
trial of the general issue may be raised before trial by 
motion.” The Government takes the position that no matter 
how vague language may be, nor how palpably immaterial a 
particular exchange may be, the issue can never be raised 
on the motion to dismiss, and must always be reserved for 
trial. 

The Government’s main reliance for this extreme position 
is Seymour v. United States, 77 F. 2d 577 (C.A. 8, 1935). 
This is the case, mentioned earlier, in which the phrase 
“encouraging the candidacy” of a particular person was 
allowed to go to the jury. There is literally nothing in this 
case which says that in cases of extraordinary vagueness 
a motion to dismiss will not lie, nor could there have been 
because the issue arose after trial, and not on motion to 
dismiss. 

More serious, the Government overlooks the fact that 
the Seymour case on which it so heavily relies apparently 
involves a second indictment. The first, in United States 
v. Seymour, 50 F. 2d 930 (D. Neb., 1931), was dismissed be¬ 
cause the counts contained only a general assertion of ma- 
terialitv, insufficient “to inform the defendant of the defi- 
nite portions of his testimony which were material to the 
inquiry.” Id. at 940. The case is authority for the exact 
opposite of the position the Government here takes. 

The motion to dismiss will, as the rule asserts, reach any 
question capable of decision before trial. 29 This includes 

29 The issues raised by the motion here, of course, are not the factual issues 
which the jury would have determined. They are, therefore, quite properly 
raised at this stage. Rule 12 is clear. Subdivision (b)(2) reaches certain 
objectives which must be presented before trial or waived. But Subdivision 
(b)(1) permits motions on other issues. 

“In [this] other group of objections and defenses, which the defendant 
at his option may raise by motion before trial, are included all defenses 
and objections which are capable of determination without a trial of 
the general issue. They include such matters as former jeopardy, former 
conviction, former acquittal, statute of limitations, immunity, lack of 
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exactly such questions as we now raise. Cf. Rumely v. 
United States, 90 U.S. App. D.C. 382, 197 F. 2d 166 (C.A. 
D.C., 1952), aff’d. sub nom. United States v. Rumely, 345 
U.S. 41 (1953), holding that a motion to dismiss an indict¬ 
ment because the questions exceeded the authority of the 
Committee should have been adopted; and Kilbourn v. 
Thompson, 103 U.S. 16S (1881), the leading case on the 
limitation of Congressional inquiry, which was a civil ac¬ 
tion decided on a demurrer. The court below correctly held 
that, at the least, the issues decided by it could be raised on 
this motion. 

V. Conclusion 

For these reasons, defendant prays that the judgment be¬ 
low be affirmed. 
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jurisdiction, failure of indictment or information to state an offense, 
etc. Such matters have been heretofore raised by demurrers, special 
please in bar and motions to quash.” Notes of Advisory Committee on 
Rules, to Rule 12. 

Cf. Universal Milk Bottle Service v. United States, 188 F. 2d 959, 962 (C.A. 
6, 1951). The provision must be realistically construed, in accordance with 
the fundamental aim of the Rules, to secure as efficient adjudication as 
possible. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11849 

United States of America, appellant 

v. 

Owen Lattimore, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


EEPLY BRIEF OF APPELLANT 


PRELIMINARY STATEMENT 

Appellee’s conception of what the lower court held and the 
reasons he advances to justify the court’s conclusions are, we 
believe, demonstratedly unsound. For this reason we file this 
reply brief. In the interest of uniformity and clarity we treat 
the issues in the order in which they were considered in our 
main brief. 

The argument of the appellee in reply to the Government’s 
brief is essentially a resume of the opinion below, together with 
what defendant additionally erroneously identifies as a 

point which the court did not feel it necessary to con¬ 
sider, i. e., that the testimony on which the alleged per¬ 
jury was based is not material to the legitimate scope 
of the resolution under which the committee was au¬ 
thorized to act (Appellee 10)- 1 

1 The court did indeed consider it, and rejected it. Wrote Judge Young- 
dahl: “The Court holds, therefore, that the issue of materiality is suffi¬ 
ciently set forth in the indictment” (App. 22). 

( 1 ) 


2 


Appellee does not add, but we do, that (1) his approach 
is more verbal than legal, (2) he does not contravene the sub¬ 
stance of the Government’s position, and (3) he is now* in 
agreement with many of the fundamental propositions ad¬ 
vanced in our earlier brief. 

ARGUMENT 

What this case does not involve 

A. Consideration by appellee of background to charges is extraneous to 

determination of motion to dismiss 

It is said error begets error. Demonstrating the maxim, ap¬ 
pellee begins his reply, in the manner of the court below, by 
tracing his fortunes and misfortunes with the Legislative 
Branch of the Government. He describes at length his repu¬ 
tation, the duration of his testimony, the size of the Committee 
record, the volume of documents introduced at the hearings 
and quotes therefrom. He characterizes the testimony of 
other witnesses and berates the Department of Justice for 
bringing down this indictment upon him. 

Nothing could be more extraneous to the issues which this 
Court is requested to decide. The legal sufficiency of the in¬ 
dictment is alone to be determined. In resolving this 
question it is no aid to this Court, nor helpful to appellee’s posi¬ 
tion, to burden the record with these matters which are wholly 
irrelevant to that issue. Further the attacks upon the indict¬ 
ment here are in essence speaking demurrers and are not sup¬ 
portable by reference to the committee hearings. (Discussed 
in detail pp. 26-27, this brief.) 

B. The issue of materiality was decided by the Court below and is not 

properly raised in this appeal 

The issue of materiality was raised as to counts 1, 2, 5, and 7 
in appellee’s motion to dismiss (App. 10-13). Appellee uses 
the phrases: “constitutional immateriality”; “nonpertinence of 
statements in terms of the scope of the authorizing resolution”; 
etc. (Appellee 53). In spite of the inventiveness of the labels, 
they are, of course, all branches of the same tree. 

We consider first the so-called “constitutional immaterial¬ 
ity” argument. 



In substance, the argument appears to run like this: The 
subject matter of appellee’s statement is privileged by the First 
Amendment. If it is privileged by this Amendment, it is out¬ 
side the Committee’s power to inquire. It is, therefore, “con¬ 
stitutionally immaterial.” 

The complete lack of logic in such a contention is demon¬ 
strated by an analysis of its premises. 

Either the Congress possessed the power to authorize the 
type of inquiry encompassed by the enabling resolution of the 
Senate Internal Security Subcommittee, or it did not. But no 
attack is made upon the authorizing resolution either by the 
Court below or appellee, for the manifest reason that this type 
of inquiry was specifically authorized by this Court in Rumely 
v. United States, 90 U. S. App. D. C., 382,197 F. 2d 166 (1952); 
Barsky v. U. S., S3 App. D. C. 127, 167 F. 2d 241 (1948); Den¬ 
nis v. United States, 1948, 84 U. S. App. D. C. 31,171 F. 2d 986, 
(1948); affirmed, 1950, 339 U. S. 162; Lawson v. United 
States, 85 U. S. App. D. C. 167, 176 F. 2d 49, (1949) cert, den., 
1950, 339 U. S. 934; Morford v. United States, 1949, 85 U. S. 
App. D. C. 172, 176 F. 2d 54, reversed on other grounds, 1950, 
339 U. S. 258.1950, 87 U. S. App. D. C. 256, 184 F. 2d 864, cert, 
den., 1950, 340 U. S. S7S; and Marshall v. United States, 
85 U. S. App. D. C. 184, 176 F. 2d 473, (1949), cert, den., 1950, 
339 U. S. 933. Therefore, it must be accepted that the com¬ 
mittee possessed the power to inquire into matters detailed in 
its authorizing resolution. 

Now, if the committee possessed the power to inquire, the 
only question remaining is whether appellee’s alleged per¬ 
jurious statement is material (pertinent) to the authorizing 
resolution. This question, however, was correctly resolved by 
the lower court (App 4 tfl* 20-22) which held that the evi¬ 
dentiary facts necessary to prove materiality must await the 
determination of the court at trial and that the instant indict¬ 
ment sufficiently avers materiality. Manifestly, then, there 
is no such hybrid known to the law as “constitutional imma¬ 
teriality.” Accordingly, appellee’s entire First Amendment 
argument (Appellee 21-30), which is premised upon this erro¬ 
neous conclusion, must fall. 
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Apart from this, however, let us examine in detail the steps 
which appellee would compel this Court to take in order to 
reach the conclusion that the subject matter of his statement 
is “constitutionally immaterial.” 

First, he requires that the Court interpret the meaning of 
his alleged perjurious utterance (contrary to the settled prin¬ 
ciples of law that determination of the meaning of his state¬ 
ment is to be made by the jury at trial). Secondly, if the Court 
adopts his interpretation that the count relates to his “opin¬ 
ions,” “attitudes,” and “beliefs” toward Communism, he re¬ 
quests the Court to hold that the First Amendment protects 
such an inquiry (in spite of the fact that there are no decisions to 
support this contention and decisions of this Court specifically 
recognize the propriety of such an inquiry). Thirdly, he de¬ 
mands that if the Court adopts his first two premises, then it 
hold that the Constitution privileges a false statement under 
oath (although the authorities make it plain that there is no 
license to lie under oath). And finally, he asks that the court 
conclude that his statement is “immaterial” (in the face of an 
even current of authority holding it is sufficient, as the lower 
court recognized, where materiality is properly pleaded, as 
here, that issue must await trial). 

Though a somewhat briefer route need be travelled to reach 
the same erroneous conclusion, appellee’s “non-pertinence” (to 
the authorizing resolution) argument is substantially similar 
to the argument we have just discussed. To conclude that 
the perjurious statement is immaterial (not pertinent) to the 
authorizing resolution, appellee requires that the Court accept 
his contradictory, pretrial interpretation of the perjurious lan¬ 
guage, accept his interpretation of the resolution, ignore por¬ 
tions of the record of the subcommittee hearings and other evi¬ 
dence disclosing the pertinency of his statement and, decide 
prior to trial, that the subject matter of the count is immaterial. 

The issue of materiality was considered and decided ad¬ 
versely to appellee by the Court below. Said the Court after 
analyzing appellee’s chief reliance, Bowers v. U. S., 202 F. 447: 

The question of materiality like the question of perti¬ 
nency is a question of law for the Court to decide when 



5 


the Government's evidence is in or at the conclusion of 
all the testimony. Such is the holding of the Bowers 
case. 

The Court continued: 

Also squarely in point is the Meyers case in this juris¬ 
diction. The Court there said: 

* * * * * 

* * * AH that is indispensable now is a plain, concise 
and definite written statement of the essential facts that 
constitute the offense charged. There is an allegation 
in the indictment that the testimony sought to be elic¬ 
ited from the defendant was material to the inquiry. 
Whether it was is a matter of proof, and, of course, at the 
trial it will be necessary for the Government to estab¬ 
lish the materiality of the subject matter. It is the view 
of this Court that under the new Rules, a general allega¬ 
tion of materiality is sufficient in an indictment for 
perjury or subornation of perjury [p. 448]. 

The Court holds therefore that the issue of materiality 
is sufficiently set forth in the indictment. (App. 
20-22.) [Omission ours.] 

We reject, therefore, appellee's attempt upon this appeal to 
raise, either by indirection under the guise of “constitutional 
immateriality" or directly, through the argument of “nonperti¬ 
nence" the issue of materiality which has been decided by the 
lower court and is, therefore, not appealable by him at t.hiq 
posture. 

I 

Appellee agrees with Government’s statement of the law of 
perjury, but erroneously rejects its application 

Appellee’s brief with but two exceptions (as to which excep¬ 
tions appellee contradicts himself) agrees with the statement of 
the applicable law of perjury previously set forth by the Gov¬ 
ernment (Appellant 17-23). The following references to his 
brief discloses the unanimity of viewpoint. 

The Government’s position that the test of perjury is sub¬ 
jective inasmuch as only wilfully false statements are punish- 



6 


able (Appellant 19-20) is agreed to by the appellee (Appellee 
12, 14, 51-52). 

The Government’s statement that declarations as to belief, 
knowledge, memory, and other mental states may constitute 
the subject matter of perjury (Appellant 20-22) is agreed to 
by appellee. He states, 

Admittedly a state of mind may be as perjuriously mis¬ 
represented as a state of fact, if proof is possible of the 
falsity. (Appellee 29, fn. 20.) 

One of the two exceptions is appellee’s contradictory state¬ 
ment that “opinions, convictions, and beliefs are not within the 
scope of the law against perjury” (Appellee 21). In support 
of this erroneous denial appellee cites four inapposite cases 
(discussed post pp. 8-10). 

The Government’s statement that perjurious declarations as 
to state of mind and perjurious words susceptible of more than 
one construction are proven by words and conduct (Appellant 
22-23) is agreed to by appellee. For he states: 

By definition, perjury involves the subjective rather 
than the objective meaning of the word spoken . . . 
To sustain its case, the Government must show (a) 
what the defendant thought “sympathize” meant; (b) 
what the defendant thought “promote” meant; (c) what 
the defendant thought “Communism” was; (d) what 
the defendant thought “Communist interests” were; 
and (e) that his denial was by him wilfully intended 
to conceal his honest beliefs (Appellee, 51-52). 

Additionally, appellee sets forth his self-appraisal of his 
voluntary statement, (Appellee 12) what it clearly includes 
(Appellee 31,) and his statements as to what the evidence 
would be to establish his innocence or guilt, (Appellee 13, 20) 
all of which relate to his words and conduct. 

Thus he states that the words in his voluntary statement 
upon which he is charged 

* * * constitute the defendant’s self-appraisal: his 
statement of his own belief that he was not a person 
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who acted to further either the doctrine of Communism 
or the interests which he regarded as “Communist.” 
(Appellee 12) [emphasis added.] 

This admission substantially reduces the area of disagree¬ 
ment between the parties to the appeal. Appellee’s under¬ 
standing that his statement constituted a denial of being one 
“who acted to further the doctrine of Communism or the inter¬ 
ests which he regarded as ‘Communist’ ” is the same under¬ 
standing possessed by the grand jury which indicted him, and 
the Government which is prosecuting him. 

That appellee fully recognizes, and admits it is his activities 
and not his “alleged promotion of a sympathy with a political 
attitude or interest carried out many years ago * * *” (Appel¬ 
lee 9), which is the subject matter of the first count, is further 
borne out by his statement: 

Furthermore, the defendant’s voluntary statement of 
his sympathies and beliefs clearly include his activities 
and motives in his principal occupation as the editor 
of Pacific Affairs. (Appellee 31.) [Emphasis added.] 

That Appellee understands the nature of proof at trial 
will be his words and conduct, as earlier stated by the Govern¬ 
ment (Appellant 22-23) is evidenced by the fact that each and 
every reference by him as to how his alleged perjury will be 
determined is a reference to the fact that at trial his words and 
conduct will constitute the test. Among the several references 
contained in his brief are: “* * * any wanting, act, opinion 
or association of the defendant * * * Any letter, conversa¬ 
tion, or episode * * *” (Appellee 13); “* * * select out of 
the voluminous writings and contacts of the defendant * * * 
examine all the policies which he has advocated . . 
(Appellee 20.) 

Illustrative of the argumentative statements by appellee 
which are thoroughly irreconcilable with his understanding of 
applicable law are: “* * * this indictment concerns only opin¬ 
ions and evaluations entirely subjective and not capable of 
proof by overt acts.” (Appellee 13); “The charge does not deal 
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with facts at all but with personal evaluations, surmises, con¬ 
jectures, opinions and speculations * * *” (Appellee 21), and 
“abstract attitudes of a private citizen * * * could [not] be 
inquired into” (Appellee 26). 

These arguments become meaningless when considered 
against the appellee’s previously quoted statements as to what 
his statement meant and how his guilt or innocence will be 
determined. 

Similarly meaningless is appellee’s statement there is nothing 
in Seymour v. United States, 77 F. 2d 577 (C. A. 8,1935) pre¬ 
cluding pretrial dismissal of a perjury indictment of “extraor¬ 
dinary vagueness” (Appellee 54). Pointedly, the appellee 
has not cited any case of a perjury indictment being so dis¬ 
missed. As we hereinbefore noted his own admissions that 

his statement (count one) * * * (was) his own belief 
that he was not a person who acted to further either 
the doctrine of Communism or the interests which he 
regarded as “Communist,” (Appellee 12) * * * and it 
clearly included his activities * * * (Appellee 31) 
[Parentheses added]. 

negatives any objection that this count or any other count of 
the indictment herein is “extraordinarily vague.” 

It is inconsistent for appellee in view of his statements 
as to the applicable law* of perjury to urge here that the lower 
court be affirmed when dismissal of the several counts was 
predicated upon an erroneous pretrial construction of the mean¬ 
ing of appellee’s statements. 

II 

Count One does not violate the First Amendment 

For reasons developed in our main brief (Appellant 23-40) 
the First Amendment does not apply to .the issues here. Addi¬ 
tional argument, however, is justified as to several of the more 
novel interpretations of the appellee. 

(a) Appellee’s privilege of free speech is not unqualified. A 
Congressional Committee may inquire specifically as to Ap¬ 
pellees belief in or other relationship to communism or com¬ 
munist interests. 


* 


« 


j 


4 





9 


Unequivocally the appellee states, “It is well established 
that such personal affairs as opinions, convictions and beliefs, 
are not within the scope of the law against perjury (Appellee 
21), and cites in support Kilbourn v. Thompson , 103 U. S. 168 
(1881) McGrain v. Daugherty , 273 U. S. 135, 177-179 (1927); 
Sinclair v. U. S. } 279 U. S. 263, 292 (1929); Barsky v. U. S. t 
83 U. S. App. D. C. 127,167 F. 2d, 241,245 (1948). 

As each of these decisions is well known to this Court, it 
is not necessary to extensively discuss their holdings. It suf¬ 
fices to state that none of these is a perjury case, nor do they 
comment upon the law of perjury. Each case is concerned 
with contempt of Congress. Only in the first of these was 
it determined that the defendant had correctly refused to 
testify on the grounds that a Congressional committee at¬ 
tempted to compel him to testify concerning matters beyond 
the power of Congressional inquiry. In each of the other three 
cases the defendants, after making such a claim, were prose¬ 
cuted for Contempt of Congress in refusing to testify, and at 
their trials it was judicially determined that their testimony 
was legally pertinent to matters within the scope of Congres¬ 
sional inquiry. Thus the appellee’s quoted erroneous state¬ 
ment as to the subject matter of perjury is w’holly unsupported 
by the four decisions he cites. (See post pp. 10-11) 

Appellee’s discussion of First Amendment protection for ex¬ 
pressing one’s opinion, sympathies, beliefs, attitudes, and 
knowledge (Appellee 21-32) before a Congressional commit¬ 
tee is an attempt to convince this Court that it grants a witness 
before a committee of Congress an absolute freedom of speech, 
resulting in immunity from prosecution for perjury. The 
short answer to this error was stated in United States v. Joseph- 
son, 165 F. 2d 82, 90 (C. A. 2, 1947) cert. den. 333 U. S. 838 
(1948): 

The argument of the appellant and the amici is in sub¬ 
stance that the Committee’s power to investigate is lim¬ 
ited by Congress’ power to legislate; Congress is 
prohibited from legislating upon matters of thought, 
speech, or opinion; Ergo, a statute empowering a Con¬ 
gressional committee to investigate such matters is un¬ 
constitutional. The mere statement of this syllogism is 



sufficient to refute it. Congress obviously can use in¬ 
formation gathered by this Committee to pass legisla¬ 
tion not encroaching upon civil liberties, as above 
noted. 

Earlier we have shown by decisions of this Court that a Con¬ 
gressional committee may inquire specifically as to a witness’s 
belief in or other relationship to Communism or Communist 
interests (Appellant 29-34). All doubt as to Congress pos¬ 
sessing such authority is removed by this Court’s summary in 
Rumely v. United States, 90 U. S. App. D. C. 382, 197 F. 2d 
166, 173 (1952) of its holding in Barsky v. United States, 83 
U. S. App. D. C. 127,167 F. 2d 241 (1948): 

In that case it was shown that the President and other 
responsible Government officials had, with supporting 
evidentiary data, represented to the Congress that Com¬ 
munism and the Communist are, in the current world 
situation, potential threats to the security of this coun¬ 
try. For that reason, and for that reason alone, we held 
that Congress had the power, and a duty, to inquire into 
Communism and the Communists. 7 

7 The decisions of this court in Dennis v. United States; Laicsan 
v. United States; Morford v. United States; and Marshall v. 
United States, rested upon the same necessities of national se¬ 
curity. [Citations omitted.] 

Similarly, the Second Circuit has held Congress has the power 
and the duty to inquire into Communism and Communists. 
It stated in United States v. Josephson, 165 F. 2d 82, 88-89 
(C. A. 2,1947) cert, den., 333 U. S. S3S (194S): 

One need only to recall the activities of the so-called 
fifth columns in various countries both before and dur¬ 
ing the late war to realize that the United States should 
be alert to discover and deal with the seeds of revolution 
within itself. And if there be any doubts on the score 
of the power and duty of the Government and Congress 
to do so, they may be resolved when it is remembered 
that one of the very purposes of the Constitution itself 
was to protect the country against danger from within 
as well as from without. See The Federalist, Nos. 
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II-X. C Surely, matters which potentially affect the 
very survival of our Government are by no means the 
purely personal concern of any one. And investigations 
into such matters are inquiries relating to the personal 
affairs of private individuals only to the extent that 
those individuals are a part of the Government as a 
whole. The doctrine of Kilbourne v. Thompson, supra * 
is, then, not here involved. Sinclair v. United States, 
supra, 279 U. S. at page 294, 4& S- at page 272. 

* E. g„ No. II (John Jay: “Among the many objects to which ft 
wise and free people find it necessary to direct their attention, 
that of providing for their safety seems to be the first * * * ,f 
[Emphasis added.] 

We point out that the Second Circuit above, in citing Sin¬ 
clair v. United States, supra, does so in complete contradiction 
of the use Appellee makes of it (Appellee 21). In passing 
we also observe that a reading of the Sinclair case will show the 
inference apparently intended to be advanced by appellee’s last 
quotation therefrom (Appellee 24, 1st para) i. e., that the 
witness’ statement there was held not pertinent is also not 
supported by the case, for in Sinclair the defendant was held 
amenable to the inquiry. 

While it is legally premature, and therefore improper, for 
appellee to make the argument the testimony he gave before the 
Internal Security Subcommittee was immaterial, the irration¬ 
ality of his argument warrants comment. While recognizing 
the Committee was authorized to inquire into 

(3) the extent, nature, and effects of subversive ac¬ 
tivities in the United States; * * * infiltration by per¬ 
sons who are or who may be under the domination of the 
foreign government or organizations controlling the 
world Communist movement * * * (Appellee 30). 

he yet argues to this Court, 

Whether a witness is a “sympathizer or other kind of 
promoter of Communist interests” has no bearing upon 
the Internal Security Act (Clause I of the Resolution); 
or upon laws relating to espionage, sabotage or protec- 
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tion of the internal security of the United States (clause 
2); or upon subversive “activities’’ in the United States 
(Appellee 30). 

To state his position is to reveal its absurdity. 

Further, his argument “the opinions and sympathies of a 
witness before the Committee could not be the subject of per¬ 
jury or contempt” (Appellee 30) flies in the face of his admis¬ 
sion that his testimony before the Committee constituted his 
denial of being “* * * a person who acted to further either the 
doctrine of Communism or the interests which he regarded as 
‘Communist’.” [Emphasis added. Appellee 12.] Under such 
a resolution what could be of greater materiality to the Com¬ 
mittee’s inquiry than knowledge of the identity of persons pro¬ 
moting Communism and what their activities were? 

The Committee had the right to expect that appellee’s pre¬ 
viously prepared and volunteered testimony as to these matters 
would be: 

* * * a thoughtful, calm, considered and. it is to be 
hoped, truthful disclosure of the facts. United States 
v. Kleinman, 107 F. Supp. 407, 40S (D. C. D. C. 1952). 

III. The nature and cause of the accusation is sufficiently set 
forth; the first count does not violate either the Sixth 
Amendment of the United States Constitution or Federal 
Criminal Rule 7 (c) 

(a) Both the Lower Court and appellee misconstrue Count One 

In our earlier brief (Appellant 46-50) we noted our im¬ 
pression of the illusory and incongruous argument which 
attacks the validity of count one of this indictment on the 
ground that no recognizable meaning can be attributed to the 
words upon which the count is based, other than a denial by 
the appellee of some sort of “sympathy” or passive, unexpressed 
“feeling” for Communism. 

Appellee’s reply brief makes clear the appropriateness of 
our characterization, and the fact that if the issues here are to 
be determined by the yardstick of appellee’s choice, they must 
be decided in a wonderland of advocacy where words and ideas 
mean only what counsel for defense choose them to mean, how- 



ever far such an interpretation may digress from the world of 
reality. With monotonous repetition appellee’s brief calls the 
Court’s attention to the dangers of a perjury count which al¬ 
legedly would charge him upon his “beliefs,” “attitudes,” and 
“sympathies” (Appellee 5, 8, 9, 13, 14, 17, 19, 20, 21, 22, 23, 25, 
26, 27, 29, 30, 31, 32). We think the time has come to end 
such nonsense. 

No studied interpretation of appellee’s statement (upon 
which the first count is based) is required to reach the conclu¬ 
sion that he is charged upon his denial of being a promoter of 
Communism. (Appellant 46-51.) However tortuously the 
sentences are parsed, or placed in or out of context, it is not 
reasonably possible to envision how any other meaning can 
be derived. All such attempts either negate themselves or 
fall for lack of sheer common sense. 

Examine, for example, this attempt: 

Does the Government claim that Lattimore consistently 
promoted Communism or Communist interests during 
his career? (Appellee 19.) 

Any reasonable man, having before him no more than the ap¬ 
pellee’s statement (“I am not and have never been a Com¬ 
munist, a Soviet agent, a sympathizer, or any other kind of 
promoter of Communism or Communist interests.”) and count 
one of the indictment (charging defendant with falsely swear¬ 
ing that “he had never been a sympathizer or any other kind 
of promoter of ‘Communism or Communist interests’ ”) would 
immediately conclude that this is precisely what the Govern¬ 
ment “claims.” 

Not so at all, replies counsel for appellee, “since the de¬ 
fendant’s statement that he was not a fellow traveler, and had 
not followed the Communist line was not made the basis for 
perjury.” This mystifying example of reasoning by non 
sequitur clearly demonstrates the lengths to which appellee 
must go to achieve his interpretation that he is not being 
charged upon a denial of having promoted Communism, but 
rather upon his subjective “sympathies.” 

Additional examples of the strained reasoning which must 
be employed to reach the conclusion that appellee is being 
charged upon his “sympathies” may be found throughout ap- 




pellee’s brief. An outstanding illustration is the argument 
advanced by appellee, at page 9 of his brief. 

Argues appellee there the count must be stricken down be¬ 
cause “its subject matter, the defendant’s alleged 'promotion 
oj a sympathy with a political attitude or interest * * * is 
outside the scope of the Committee’s authorizations.” 2 [Em¬ 
phasis added.] To thus construe the words of count one which 
are: “That he had never been a sympathizer or any other kind 
of a promoter * * *” is to so invert plain language as in effect 
to say that black is white. 

Even more puzzling, however, is appellee’s equation of the 
words “Communism and Communist interests” with “a politi¬ 
cal attitude or interest.” It is, of course, settled beyond any 
dispute or doubt that the malignant Communist conspiracy is 
not a type of political thinking which may be identified with 
that of our major political parties. (See authorities cited this 
brief, p. 3.) 

Appellee’s counsel’s effort to parse his statement that he had 
“never been a Communist, a Soviet agent, sympathizer, or any 
other kind of promoter of Communism or Communist interests, 
is confusion compounded. In his mystifying approach to gram¬ 
mar, nouns become verbs and their objects become whatever 
the needs or whims of appellee dictate. Thus, he glibly asserts: 

Here both the verb (“sympathize”) and the object 
(“Communist interests”) defy analysis. (Appellee 13) 

A strange comment in the light of the fact that in the perjurious 
language charged the verb “sympathize” is not employed. 

We do not wish to labor the point. We desire only to point 
out the manifest absurdity of such argumentation and to sug¬ 
gest that appellee return to addressing himself to the actual 
facts and issues before the Court. 3 

: “* * * (T)he meaning of ‘activity’ is so remote from sympathy that the 
language would have to he strained * * *” (Appellee. 32.) 

“* * * (T)he indictment attempts to charge Mr. Lattimore with perjury 
in testifying as to his attitudes or sympathies * * *” Ibid., p. 8. 

3 For additional examples of the type of distortion and unreasonable in¬ 
terpretation to which we refer, the Court’s attention is respectfully directed 
to the following portions of appellee’s brief: 

“(1) Questions Presented: In the statement of question presented under 
Count One, Paragraph 1, omission dots are utilized in the quotation of the 
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(b) Construction of Count One by Lower Court would require recognition 
that separate assignments of perjury are contained therein 

The lower court, it appears, regarded the denial of being a 
“sympathizer” as denoting a denial that defendant entertained 
subjective “sympathies” for communism or its interests (Ap¬ 
pellee 25-26). With such a construction, for reasons previ¬ 
ously advanced, we wholly disagree. 

However, we recognize that in order to achieve this interpre¬ 
tation the Court must necessarily have viewed the count as con¬ 
taining two specifications, or assignments of perjury. The false 
denial of being a “sympathizer” then becomes one assignment, 
and by reason of the disjunctive word “or,” another assignment 
or specification is the false denial of being a “promoter.” The 
indictment so construed, of course, would be valid whether or 
not the assignment relating to “sympathizer” were considered 
to be valid. If viewed as invalid, the “sympathizer” assign¬ 
ment would then become surplusage under familiar principles. 
42 Corpus Juris Secundum. Indictments and Information Sec¬ 
tion 155b (1), p. 1088. 

Illustrating these principles is United States v. Otto , 54 F. 
2d, 277, 278, 279, (C. C. A. 2, 1931), where the defendant was 
charged with perjury before a Federal grand jury in three 
counts. The first count was stricken by the Court before the 
case was submitted to the jury, and a verdict of not guilty was 

very brief phrase upon which appellee is charged. Significantly left out are 
the words ‘any other kind of.’ which demonstrates that he intended to 
employ and did employ the word ‘sympathizer’ in the sense of a ‘promoter.’ 

“(2) While arguing that there is vagueness and lack of meaning in the 
alleged perjurious language, appellee at the same time clearly recognizes 
its full meaning in an exhaustive footnote which purports to demonstrate 
from his writings that he was not ‘pro-Communist’ (Appellee 12). 

“(3) Here defendant’s denial of promoting Communism becomes a dis¬ 
avowal of ‘sympathy icith a political “interest”’ (Appellee 25). 

“(4) Illustrative of the inconsistency in appellee’s contentions that ’sym¬ 
pathizer’ connotes subjective sympathy, we cite from his brief: On page 32 
at the end of the first full paragraph, he asserts that the meaning of ‘activ¬ 
ity’ to be remote from sympathy, whereas on page 12 at the end of the first 
fuU Paragraph in referring to the phrase ‘a sympathizer or any other kind of 
promoter of Communism or Communist interests,’ he characterizes the quo¬ 
tation as a statement of his belief that he had not ‘acted’ to further com¬ 
munism or Its interests. Similarly at the top of page 31 he characterizes 
his statement as clearly including ‘his activities and motives * * *’” 
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returned on the third count, leaving, in part, the following 
specifications of the second count for jury consideration: 

(e) that he, the said James J. Otto, did not know 
anything about Dan 0’Connell’s connection w’ith the 
Albany Baseball Pool or the reason why Dan O’Connell 
pleaded guilty at Boston, Massachusetts, in November 
1927, to participation in said Pool. * * *. [Emphasis 
added.] 

By motion at the close of the evidence the sufficiency of the 
indictment was questioned by the defendant. The Court said 
in part (page 279): 

The specification (e) as it was left by the trial court 
contained the charges that the respondent testified that 
he did not know anything about O’Connell’s connection 
with the Albany Baseball Pool or why he pleaded guilty 
in Boston. It is now’ claimed that this was all one speci¬ 
fication w’hich must have been proved as a whole. Yet 
more than one specification may he contained in the 
same count, and where the charge is laid in separate 
assignments, proof of any one of them will support a 
conviction. People v. Gazells, 299 Ill. 5S, 132 N. E. 273; 
State v. Thomas, 2 Boyce (25 Del.) 20, 78 A. 640; Com¬ 
monwealth v. McLaughlin, 122 Mass. 449. Whether 
the pleader sees fit to separate the assignments by giv¬ 
ing each a distinctive mark as w’as otherwise done in 
this count or to separate them by using the disjunctive 
“or” is but a matter of form which has no effect upon 
the merits of the controversy. Such a formal matter 
is not cause for reversal, 18 U. S. C. A. sec. 558. [Em¬ 
phasis added.] 

(c) Defendant is clearly apprised of the charge against which he must 

defend 

Appellee argues (Appellee 15, 19, 29) he cannot know’ w’hat 
meaning is assigned to his language so that he can prepare a 
defense. The answer is simple. He knows it now’. 

The rules of law relating to perjury, as we have elaborately 
noted in our main brief, give to the accused a peculiar ad- 
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vantage not enjoyed by defendants in other criminal cases. 
In a perjury prosecution the meaning which the defendant 
intended to import to his alleged perjurious statement is govern¬ 
ing. Thus, he is permitted to argue at trial that he intended 
to convey a meaning, which, according to his own understand¬ 
ing, made his statement true. Seymour v. XJ. S., 77 F. 2d 577 
(C. A. 8, 1935); U. S. v. Remington, 191 F. 2d 246 (C. A. 2, 
1951). Accordingly, appellee may, as he no doubt has, have 
begun preparation of his defense at any time since the return 
of the indictment in December 1952. 

But it is not the matter of preparing his defense which ob¬ 
viously troubles the appellee here. He desires to maintain a 
shifting defense. He exhibits no willingness to prepare his 
defense upon the basis of his statement as he understood it 
(which is his only burden). He says he wants to know how 
the Government understood it, as if his words had two entirely 
different meanings. In his view, if the Government contends 
he meant one thing, then he must alter his defense to meet this 
line of attack; if the Government gives his word a different 
meaning he must shift to meet that. 

Such reasoning, of course, entirely misses the issue involved 
in a perjury indictment, viz: did the accused wilfully falsify 
his oath by testifying to the truth of a matter which he did 
not believe to be true. Manifestly, if the Government can¬ 
not demonstrate beyond a reasonable doubt what appellee 
intended to deny, it can never demonstrate that his oath did 
not comport with his belief and therefore he falsified his oath. 
There is no sliding standard. To say, therefore, that appellee 
is unable to prepare a defense to a count of an indictment which 
charges him upon his own words, is, we submit, a contention 
devoid of substance. 

(d) Appellee understands the charge in Count One 

In his reply appellee, for the first time, has stated his under¬ 
standing of the words with which he is charged with having per- 
juriously uttered. He states “They constituted the defend¬ 
ant’s self-appraisal: his statement of his own belief that he was 
not a person who acted to further either the doctrine of Com¬ 
munism or the interests which he regarded as ‘Communist’ ” 


(Appellee 12). Further he states “[his] voluntary statement 
of his sympathies and beliefs clearly include his activities and 
motives in his principal occupation as the editor of Pacific Af¬ 
fairs” (Appellee 31) [Emphasis added]. 

If the appellee were consistent with his stated understand¬ 
ing that it is his activities which are involved he could not but 
agree with the Government that the lower court erred in dis¬ 
missing Count I because it related to his sympathies and be¬ 
liefs (Appellee 26). 

Although, as pointed out above, the appellee admits his ac¬ 
tivities are the subject matter of the first count he inconsist¬ 
ently argues to this Court “No proof of facts could demonstrate 
the objective truth or falsity of this statement” (Appellee 12). 
Oddly enough, he states if he w*ere indicted upon any of the 
other several denials he made of having any relationship to 
Communism the truthfulness of such denials could be estab¬ 
lished. The inconsistency of his positions is clearly revealed 
when it is recognized he maintains that the denial of being a 
“sympathizer or any other kind of promoter of Communism or 
Communist interests” (Count One) is unverifiable and yet that 
denials of being a “Communist or Soviet agent,” “a fellow trav¬ 
eler” or “follower of the Communist line” are verfiable (Ap¬ 
pellee 11). 

The appellee, at p. 11, sets forth a portion of his statement 
before the Internal Security Subcommittee. He characterizes 
his statement in its entirety as being “* * * an emphatic af¬ 
firmation of his loyalty” (Appellee 11). He states that his 
denials of being a Communist, a Soviet agent, or fellow- 
traveler, were “substantive assertions” (Appellee 5); that he 
“* * * testified unequivocally” in denying that he was and had 
never been a Communist, a member of the Communist Party, 
or an agent of Communism or the Soviet Union, and that these 
were “* * * emphatic and clear-cut statements of fact. * * *” 
(Appellee 7); that his assertions he had never been a Commu¬ 
nist or Soviet agent w*as * * * “a statement of fact not of 
opinion or of evaluation” (Appellee 11). 

He says that his denial of being a “fellow-traveller or fol¬ 
lower of the Communist line * * * could have been tested 
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against the various shifts of opinion which the Soviets ordered 
their followers to adopt. Under such an indictment, * * * 
[that he] could at least have anticipated what the prosecution 
would attempt to prove, and have prepared his defensive proof 
accordingly” (Appellee 11). 

Thus the specious distinction which appellee argues exists 
between being and having been a Communist, member of the 
Communist Party, agent of Communism or the Soviet Union, 
Soviet agent, fellow-traveler or follower of the Communist line, 
and a “sympathizer and any other kind of promoter of Com¬ 
munism and Communist interests” has only one explanation. 
He simply objects to being indicted. 

Furthermore, since appellee has stated that his meaning of 
the term “sympathizer or any other kind of promoter of Com¬ 
munism” was one who “acted to further either the doctrine of 
Communism or the interests which he regarded as 'Commu¬ 
nist’ ” (Appellee 12), he cannot with any force or logic com¬ 
plain that the first count is not a “statement of fact” (Appellee 
11) which clearly apprises him of the charge against which he 
must defend. 

As any ambiguity concerning the meaning of “sympathizer” 
is now resolved by appellee himself, there would remain solely 
for trial determination the question of what constitutes “Com¬ 
munist interests.” 

Appellee, of course, found no difficulty in employing “com¬ 
mon sense” to determine the meaning of “who is a fellow- 
traveler or follower of the Communist line.” He states it could 
be “tested against the various shifts of opinion which the 
Soviets order their followers to adopt” (Appellee 11). There 
is, of course, no distinction in kind between a “communist 
fellow-traveler” and a “sympathizer and promoter of Com¬ 
munism.” We might add, however, that the term “promoter” 
is a far stronger characterization, since one might be a fellow 
traveler without being an active promoter of Communism. 
Similarly, there is no distinction in kind between “the various 
shifts of opinion which the Soviets order their followers to 
adopt” and “Communist interests.” 
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(e) The Sixth Amendment and Rule 7 (c) do not require that a perjury 

indictment aver facts, to demonstrate wherein the perjurious utterance 

is false 

Nowhere is the paucity of authority to substantiate appellee’s 
position more clearly evident than in his argument (Appellee 
15-21), which endeavors to support the lower court’s dis¬ 
missal of the first count as violative of the Sixth Amendment 
and Federal Criminal Rule 7 (c). 

Appellee’s position, as he summarizes it, appears to be this: 

In short, the Government wholly fails here to meet the 
minimal requirement that an indictment show “with 
certainty what the government claims the truth to have 
been” (Appellee 20). 

In terms of the instant case, the count is insufficient, he 
contends, because it fails to allege the particular acts of defend¬ 
ant upon which the Government intends to reply to demon¬ 
strate that he wilfully falsified his oath. 4 

The law is otherwise. This is revealed by the very cases cited 
by him. 

The error of appellee’s position is further manifested by deci¬ 
sions in this and other jurisdictions which he neglects to cite. 
We consider first the decisions cited by appellee. 5 

Two significant facts are at once obvious. 

(1) The majority of the cases cited involve offenses other 
than perjury. To illustrate: Cruikshank involved an indict¬ 
ment to deprive certain individuals of their rights to peaceably 
assemble in violations of the Enforcement Act, so-called; 
Evans, violation of the rationing laws; Potter, the national 
banking laws; Fontana, espionage; The Hoppet, a proceeding 

* “For example, allegations that the defendant was not at a particular 
place at a particular time, or that he obtained money from a particular 
source * * *** (Appellee 20). 

* U. S. v. Cruikshank, 92 U. S. 542 (1S76) ; Evans v. U. S., 153 U. S. 5S4; 
Sutton v. V. S., 157 F. 2d 661 (C. A. 5, 1946) ; U. S. v. Potter, 56 Fed. S3 
(C. A. Mass., 1S92) ; Fontana v. U. S. 262 Fed. 2S3 (C. A. S, 1919) ; The 
Hoppet v. U. S„ 7 Cr. 3SS (1813) ; Hilliard v. U. S., 24 F. 2d, 99 (C. A. 5, 
192S) ; Sharron v. U. S„ 11 F. 2d. 6S9 (C. A. 2,1926) ; U. S. v. Otto, 54 F. 2d, 
277 (C. A. 2,1931) ; U. S. v. Johnson, 53 F. Supp. 167,171 (C. A. Del., 1944) ; 
V. S. v. Norris, 2S1 U. S. 619, 622 (1930). 
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in admiralty for the condemnation of a schooner; Johnson, vio¬ 
lation of the Price Control Act; and Norris, conspiracy under 
the Prohibition Act. 

(2) Every case relied upon by appellee involves a fac¬ 
tual situation entirely dissimilar to the one in the instant case. 
It is of value, however, to note what these decisions actually 
held and the reasoning employed to achieve their holdings. 

For example, in Evans v. U. S., supra, the court in overruling 
a demurrer to an indictment challenging its sufficiency, ob¬ 
served, p. 590: 

While the rules of criminal pleading require that the 
accused shall be fully apprised of the charge made 
against him, it should after all, be borne in mind that 
the object of criminal proceedings is to convict the 
guilty, as well as to shield the innocent, and no im¬ 
practicable standards of particularity should be set up, 
whereby the government may be entrapped into making 
allegations which it would be impossible to prove. 
[Emphasis supplied.] 

Similarly noteworthy is the language of the court in Sutton 
v. U. S., supra, which clearly supports the Government’s posi¬ 
tion that a perjury indictment which set out all of the elements 
necessary to charge the offense in the words of the statute is 
sufficient. Said the court there, p. 663: 

It is no longer necessary in the federal courts to fol¬ 
low the old common-law rules of criminal pleadings. 
An indictment or information in the language of the 
statute is sufficient except where the words of the statute 
do not contain all of the essential elements of the off.ense. 
[Emphasis supplied.] 

So much for the cited cases which do not relate to perjury. 
Let us examine the decisions cited by appellee which involve 
a perjury indictment. 

In U. S. v. Otto, supra, the Second Circuit Court of Appeals 
affirmed the judgment of the District Court in overruling a 
motion which had attacked the sufficiency of the indictment on 
the ground that it failed to aver specifically wherein defend- 
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ant s testimony was false. Speaking for the majority, Judge 
Chase stated at page 279: 

This question was considered in Sharron v. United 
States (C. C. A.), 11 F. 2d 6S9, and decided adversely 
to the defendant. Nothing has been brought to our at¬ 
tention, or occurs to us, to lead us to change the position 
taken there that such a technical objection as this is 
based on nothing, at most, but a mere formal defect 
which had no tendency to prejudice the defendant. 18 
U. S. C. A., Sec. 556. [Emphasis supplied.] 

The soundness of this position is made clear by the opinion 
of the Court in the Sharron case. Said Judge Hand, for the 
majority at page 689: 

The chief question is whether the indictment is good. 
At common law it was necessary, not only to allege as 
part of the “assignment of perjury” that the oath was 
false, and that in fact it was, but also what the truth was. 
(Citing cases.) But the stringency of the law in rela¬ 
tion to the crime has in some respects been moderated 
(R. S. sec. 5396 [Comp. St. sec. 1687], and there seems 
to us no reason why, under R. S. sec 1025 (Comp. St. 
sec. 1691), it should be any longer necessary to allege the 
truth.) 

The elements of the crime are quite adequately set 
out without that allegation, which is strictly not relevant 
at all; the truth being admissible only as evidence of the 
allegation of falsity. [Emphasis supplied.] 6 

Modern decisions are in complete accord. Perhaps the most 
clear of the recent judicial pronouncements upon this point is 
found in the case of U. S. v. Remington, 191 F. 2d 24S (C. A. 2, 
1951). Affirming the denial of a motion to dismiss the indict¬ 
ment for failure to charge a crime, the court stated: 

In the case at bar the indictment charged that Rem¬ 
ington did not believe his denial of membership in the 
Communist Party, since it alleged that he “well knew 

* Hilliard v. U. 8., supra, is the only case cited which takes a contrary view. 
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and believed” that his testimony was untrue. The fur¬ 
ther allegation that he had in fact been a member of the 
Party was surplusage . * * * [Emphasis supplied.] 

Under this holding, it is, of course, perfectly clear that the 
instant indictment, which in each count sets out more than is 
required by Remington, must be considered sufficient. 

The same rule obtains in this jurisdiction, where we have 
been unable to discover a single perjury indictment held insuf¬ 
ficient for failure to allege the evidentiary facts demonstrating 
the truth of the perjurious utterance. 7 

(f) Asgill and Seymour cases substantiate Government’s position 

Inasmuch as the terms of the indictment in Asgill v. United 
States, 60 F. 2d 776 (C. A. 4, 1932), has been questioned (Ap¬ 
pellee 50) a copy of the indictment is set out in the Appendix 
hereto. It will be noted, that the Asgill indictment contains no 
essential averment not present in the instant indictment. 

The other Asgill case ( Asgill v. United States, 60 F. 2d 780 
(C. A. 4, 1932)) is inapposite to Asgill v. United States, 60 F. 
2d 776 (C. A. 4,1932), being a different indictment upon differ¬ 
ent charge (conspiracy). 

Appellee likewise attacks the Government’s position with an¬ 
other so-called companion case, United States v. Seymour, 50 
F. 2d 930 (D. Neb. 1931). 

Seymour v. United States, 77 F. 2d 577 (C. A. 8,1935), cited 
in our earlier brief, involves, as appellee states, a second indict¬ 
ment against Seymour. The first indictment, as he observes, 
was dismissed in United States v. Seymour, 50 F. 2d 930, 940 
(D. Neb., 1931). The Court there said in part: 

Because of the defect in failing to allege what specific 
portions of the defendant’s testimony were material to 
the inquiry, an order will be entered sustaining the 
demurrer of the defendant to each count in the indict¬ 
ment. 

T Cf. t for example, the indictment in the case of Maragon v. V. S., 1ST F. 
2d 70, cert, den., 341 U. S. 932, which set out defendant’s perjurious statement 
and simply averred that it was false and defendant did not believe it to be 
true when he stated it. 
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Applying this requirement to the instant indictment, we find 
that the specific portion of the appellee’s testimony is 
charged in each count with precision. In count one, for ex¬ 
ample, while his words are not quoted, the critical language 
is stated with accuracy: that “he had never been a sympathizer 
or any other kind of promoter of Communism or Communist 
interests.” In addition to this preciseness of pleading the 
source of this language is clearly identified by a footnote ref¬ 
erence to the page of the Committee hearings where the pre¬ 
cise language appears. 

As to all of the other counts (counts 2 to 7, inclusive) the 
actual colloquy containing the language charged to be perju¬ 
rious is set out verbatim. 

Further elaboration is unnecessary. 8 Enough has been said, 
we think, to demonstrate beyond any doubt the utter and 
complete incorrectness of defendant’s contention that the in¬ 
stant indictment violates the Sixth Amendment and Rule 7(c) 
in failing to set forth facts to show wherein defendant falsely 
testified. 

IV 

Counts Three and Four are not violative of the First or 

Sixth Amendment or Rule 7 (c) of the Federal Criminal 

Rules and the meaning of defendant’s perjurious utterance 

is for the jury to determine 

Appellee appears to rest his argument for dismissal of Counts 
Three and Four on two grounds. The first is that the testi¬ 
mony given was not “pertinent” to the Committee’s inquiry, 
ana the second that the term “Communist” is so “uncertain and 
indefinite” that it cannot be judicially determined whether his 
testimony was perjuriously given. 

The impropriety, legal insufficiency, and irrelevancy of appel¬ 
lee’s first ground is fully discussed herein at pages 2-5 and 
26-27. 

That appellee’s second ground is argument for argument’s 
sake, is shown by the fact he charges the Government delib- 

* As to defendant’s oblique reference to 23 D. C. Code 20-!. which provides 
that in a perjury indictment it shall be sufficient to set forth the substance 
of the offense charged, it is, of course, freely recognized in this jurisdiction 
that the statutory purpose was to lessen, rather than add to the rigid plead¬ 
ing requirements of the common law relating to perjury. 


eratelv refused to indict him for denying he was a “Commu¬ 
nist”, recognizing he could prepare a defense to such a factual 
charge (Appellee 5,11). 

Appellee states his denial of being a “Communist” is a “sub¬ 
stantive assertion [s]” (Appellee 5); unequivocal testimony, an 
“emphatic and clear-cut statement[s] of fact” (Appellee 7); 
“a statement of fact, not of opinion or of evaluation” (Appel¬ 
lee 11) ; and that samples of his writings certainly show 7 he w T as 
“no pro-Communist” (Appellee 12, fn. 10). 

Appellee’s argument that the charge is uncertain is, of 
course, in essence the same as the one made by defendant 
in Seymour v. United States, 97 F. 2d 577 (C. A. 8, 1935), 
which we have discussed (Appellant 43-46). In that case 
it will be recalled defendant argued that his conviction 
could not stand because his understanding of the meaning 
of the question whether he had “encouraged the candidacy of 
George W. Norris” differed from that of the committee. His 
position was that the word “encouraging” was uncertain and 
that he had construed it to mean “whether he had come into 
personal contact with Norris.” In disposing of this contention 
the court held that it was “certainly an open question for the 
jury to decide” after examining other colloquies between him 
and the Committee whether the question “meant what he 
understood it to mean.” In the instant case the defendant is 
entitled to make a similar contention at the time of trial, at 
which time the Government will be prepared to show* his under¬ 
standing of the term, and that with this understanding he 
deliberately and willfully falsified his oath. 

Of course, appellee’s use of the Committee hearings in aid of 
his position that there was no meeting of the minds between 
him and the Committee is in effect necessarily encompassed 
only under his plea of the general issue, i. e., not guilty. For 
reasons elsew'here discussed in this brief (pp. 2-5, 26-27) this 
approach cannot be honored here. 

We wish to note, however, that apart from the fact that his 
understanding of the terms may be clearly demonstrated at the 
time of trial by resort to other passages of the Subcommittee 
hearings, the very colloquies now quoted by defendant reflect 
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the meaning which he gave the term. See, for example, appel¬ 
lee’s discussion with Mr. Sourwine, the Subcommittee counsel, 
quoted at p. 37, his brief: 

* * * (A) all I can speak to is my personal knowledge 
oj people or knowledge of their writings or something 
like that. [Emphasis supplied.] 

The argument which we now meet in defendant’s reply is an 
excellent illustration of an attempt to plead matters of eviden¬ 
tiary fact upon a pretrial motion, and to submit to the court 
for determination, questions which can only be resolved by a 
jury. 

V. Count Seven 

With respect to the “variance” argument we refer to appel¬ 
lant’s brief p. 62-65. 

With respect to the question of materiality we refer to this 
brief pp. 2-5, 26-27. 

VI. Brief of appellee 

Appellee improperly cites the Rumely and Kilbourn case; improperly main¬ 
tains materiality may be decided before trial in so doing and that the 

committee hearing may be considered 

The Rumely and Kilbourn cases 

Appellee asserts that Rumely v. United States, 90 U. S. App. 
D. C. 3S2, 197 F. 2d 166 (C. A. D. C., 195), affirmed sub nom, 
United States v. Rumely, 345 U. S. 41 (1953) holds that the 
questions raised here by motion to dismiss may properly be 
resolved by the court prior to trial. Nothing in this Court’s 
opinion or the opinion of the Supreme Court supports 
this assertion. The motion to dismiss was overruled prior to 
trial and it was upon the showing made at trial that the con¬ 
viction was found by the appellate courts to be faulty because 
the questions were beyond the scope of the inquiry. The opin¬ 
ions nowhere show that dismissal before trial would have been 
proper. 

Kilbourn v. Thompson, 105 U. S. 16S (1S81) is similarly no 
authority for appellee’s position. The plea there sustained 
in part and overruled in part was in essence a plea in bar of 







official immunity as to members of Congress and its Sergeant- 
at-Arms, while in the instant case the issues raised by the 
motions to dismiss are actually speaking demurrers. 

Materiality 

As elsewhere shown herein (pp. 2-5, 26-27) the question of 
materiality must await trial. 

The committee hearings 

Defendant asserts that it is entirely appropriate on his mo¬ 
tion to dismiss for the court to take judicial notice of the pro¬ 
ceedings of a congressional committee. In support of this prop¬ 
osition he cites United States v. Darby, 312 U. S. 100, 109-110 
(1941), United States v. Garvett, 35 F. Supp. 644 (E. D. Mich., 
1940), and Edwards v. United States, 312 U. S. 473 (1941). 
Darby held no more than that upon a motion to dismiss an 
indictment attacking the constitutionality of the statute upon 
■which it was predicated, the court might take judicial notice 
of a legislative history of the statute for the purpose of de¬ 
termining its validity. This, of course, is hardly a novel hold¬ 
ing. Garvett merely recognized the proposition that a court 
may take judicial notice of its own proceedings in another 
cause. In the Edwards case the court held only that the de¬ 
fendant in aid of his plea in bar on the ground of immunity 
from prosecution could compel the production of a transcript 
of a hearing before the Securities and Exchange Commission 
in aid of such a plea. 

In the instant case appellee in essence attempts to sustain 
two fundamental attacks upon the indictment under the aegis 
of a motion to dismiss. 

One attack is premised upon failure to inform him of the 
nature and cause of the accusation under the Sixth Amendment 
and Rule 7 (c). 

Use of the Committee hearings in aid of this assault upon the 
indictment must fail inasmuch as the appellee thereby attempts 
to introduce matters not apparent on the face of the pleading 
and thereby collides with the Rule against “speaking de¬ 
murrers.” 
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The other major assault upon the indictment, asserted in the 
motion to dismiss certain counts is the contention that the sub¬ 
ject matter of the perjury is not material. 

To employ the committee hearings in aid of this attack is 
likewise improper. We have shown elsewhere in this brief (pp. 
2-5) that the question of materiality must await the trial as 
recognized by the lower Court and demonstrated by the Bowers 
and Myers cases (App^» 20-22). We thus see that even if 
the attempted use of the hearings for this purpose be viewed 
as a plea in abatement or motion to quash, committee hearings 
do not lend themselves for such a purpose. 

It need not be pointed out that if the committee hearings are 
to be “mined” to demonstrate immateriality then of course 
witnesses and other evidence of the broadest character could 
and should be produced pro and con. The scope of this type 
of inquiry prior to trial illustrates the fact that the defense of 
materiality is necessarily a part of the general issue triable only 
under the plea of “not guilty.” 

VII. Conclusion 

For the foregoing reasons, and those previously set forth in 
Brief for Appellant, it is respectfully submitted that the Dis¬ 
trict Court erred in dismissing counts one, three, four, and seven 
of the indictment herein, and that the judgment should be 
reversed. 

Leo A. Rover, 

United States Attorney. 

John W. Jackson, 

Special Assistant to the Attorney General. 

John H. Davitt, 

George J. Donegan, 

Edward F. Hummer, 
Attorneys, Department of Justice. 
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United States Court of Appeals for the District of Columbia 

Circuit 

No. 11849 

United States of America, appellant 

v. 

Owen Lattimore, appellee 

appeal from the united states district court for the 

DISTRICT OF COLUMBIA 

Indictment in Asgill v. U. S., 60 F. 2d 776. 

Title 28, Sec. 231, U. S. C. A. 

In the District Court of the United States for the Eastern 

District of Virginia 

Richmond Division—April 1931 Term 

United States 
v. 

Sarah Asgill 

The Grand Jurors of the United States of America, duly 
impaneled, sworn and charged to inquire within and for the 
body of the Eastern District of Virginia, and now attending 
the said court, upon their oaths present that on October 3, 
1928, a certain civil suit was then being heard in the United 
States District Court for the Eastern District of Virginia at 
Richmond, Virginia, wherein one Alice Wyche, alias Alice 
White, alias Alice White Allen, was plaintiff and the United 
States defendant, concerning the right of the said plaintiff to 
recover from the United States certain sums of money, under 
and by virtue of a certain insurance policy theretofore issued 
by the United States to one James Allen, a soldier in the World 
War, during his lifetime for the sum of $10,000 known as War 
Risk Insurance, the said James Allen being then dead, and the 
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said Alice Wyche, alias Alice White, alias Alice White Allen, 
was then asserting claim to the proceeds of said insurance, as 
the common-law wife of the said James Allen, deceased, the 
said United States District Court then and there having full 
and competent power and jurisdiction to hear and determine 
said controversy; and thereupon it became and was then and 
there a material question in said hearing whether the said Alice 
Wyche, alias Alice White, alias Alice White Allen, was at the 
time of the death of the said James Allen the common-law 
wife of the said James Allen; and thereupon Sarah Asgill of 
Philadelphia, Pennsylvania, was called and produced as a wit¬ 
ness in said hearing and as such witness was duly sworn by the 
Clerk of the said United States District Court, then and there 
duly authorized and empowered by the laws of the United 
States to administer such oath, to testify the truth, the whole 
truth and nothing but the truth; and then and there being a 
witness and being duly sworn as aforesaid, the said Sarah 
Asgill, knowingly, wilfully, corruptly, feloniously and falsely 
did testify and say in effect that the said Alice Wyche, alias 
Alice White, alias Alice White Allen, did live with the said 
James Allen in the City of New York, New York, from the 6th 
day of May 1913, until the month of October 1913, as man and 
wife, and that the said Alice Wyche, alias Alice White, alias 
Alice White Allen, and the said James Allen during said period 
in said City of New York, New York, were acknowledged and 
recognized by her and other persons, as man and wife; Whereas 
in truth and in fact the said Alice Wyche, alias Alice White, 
alias Alice White Allen did not live in the said City of New 
York, New York, from the 6th day of May 1913, to the month 
of October 1913, with the said James Allen as his wife, and 
was not recognized or acknowledged by Sarah Asgill, or other 
persons, in said City and State as man and wife, during said 
period from May 6, 1913, to October 1913. In all of which 
particulars the testimony, statements and declarations so tes¬ 
tified and deposed unto by the said Sarah Asgill, were then and 
there material matter in and to the said suit then being heard 
in said District Court as aforesaid, and were then and there not 
true, but were false, and were then and there by the said Sarah 
Asgill, not believed to be true, but were then and there by her 
believed to be false. 



And the Grand Jurors aforesaid upon their oaths aforesaid, 
do say that the said Sarah Asgill, on the 3rd day of October 
192S, at Richmond, in the Eastern District of Virginia and 
within the jurisdiction of this court, did knowingly, falsely, 
corruptly, and feloniously commit wilful and corrupt perjury 
in and by her oath so taken as aforesaid; contrary to the form 
of the statute in such case made and provided, and against the 
peace and dignity of the United States of America. 

} 

United States Attorney. 
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